198 /93

CASE NO 288/92

IN THE SUPREME COURT OF SQUTH AFRICA

APPELLATE DIVISION

In the matter between:

AFRICAN LIFE PROPERTY HOLDINGS (FPROPRIETARY)

LIMITED Appellant
and

SCORE FOOD HOLDINGS LIMITED : Respondent
CORAM: CORBETT CJ, SMALBERGER, KUMLEBEN, NIENABER JJA

et VAN COLLER AJA

DATE HEARD: NOVEMBER 4, 1993

DATE DELIVERED: DECEMBER 1, 1993

JUDGMENT

NIENABER JA:




The appellant, the cessionary of a landlord, sued
the respondent, a surety for its tenant, for the payment
of arrear rentals, eventually calculated to Dbe
R282 333,40. The claim failed before Levy AJ sitting in
the Witwatersrand Local Division. The court in effect
held that the tenant iﬁ terms of the lease was not the
principal debtor in terms of the deed of suretyship.
Absolution from the instance was granted with costs. This
is an appeal, with leave of the court a quo, against that
judgment.

Tﬁe principal issues in the appeal are whether the
deed of suretyship, one of a cluster of interrelated
agreements between sundry parties, was legally effectual
when executed by the respondent as surety; if not,
whether it was subsequently validated by a series of
amendments to several of the agreements forming part of

the conglomeration of transactions.

The legal issues may be comparatively simple,




their factual setting is not.

One Jacocb Joel Isaac Motlogeloa, a prominent black
businessman in Soweto with extensive interests in the
liquor trade, was the kingpin in a project to develop an
ambitious business and entertainment centre, comprising a
supermarket, a bottle store, a restaurant, a discotheque,
a drycleaner and laundromat and several smaller retail
outlets, to be named "Centre °‘A'Y, on gtand 11902,
Crlando West. He had the financial and entfepreneurial
backing oé a ‘number of white commercial concerns,
including the appellant and the respondent. Motlogeloa
was the sole shareholder in and director of a company,
Mamgtsha Investmeﬁts (Pty) Ltd (hereinafter referred to
as "MI"). MI held, or was about to acquire, the 99 year
leasehold of the property on which the complex was to be
developed. The appellant - was to advance the funds
required to enable MI to do so. Because Group Areas

legislation then in force precluded the appellant from




owning shares in MI, Motleogeloa retained all the shares
on the understanding that once the laws of the land
permitted it to do so, the appellant would obtain a share
in MI. As security for the loan advanced by the
appellant to MI the latter was to pass a bond in favour
of the appellant over the property. The actual building
of the complex would be undertaken by another company,
Lonrho Projects P;ocurement Ltd - ("Lonrho"). Once
completed the entire property was to be leased by MI to
another company, styled Rgmodutoana Investments (Pty) Ltd
(hereinafter ?eferred to as "RI") of which Motlogeiaa was
again the sole shareholder and director. RI would
operate a supermarket in the centre through another
concern of his, Afro Sun (Pty) Ltd, and, as head tenant,
would sublet the remaining premises to various commercial
outlets. The respondent, a company eXperienced in the
business of running supermarkets, would equip and manage

the supermarket for Afro Sun (Pty) Ltd and supply it with



provisions and commodities. It was part of the
arrangement between Motlogeloa and the respondent that
the respondent would bind itself as surety in favour of
MI for the rental obligations of RI. And it was part of
the arrangementlbetween Motlogeloa and the appellant that
MI would cede its claims to rentals and revenues accruing
from the agreement of lease to the appellant. In
addition RI would_ indemnify the respondent against
liability incurreé in respect of the suretyship and
Motlogelca, in his personal capacity, would bind himself
as surety in respect of such indemnification,.

To implement this scheme a number of agreements were
formally‘concluded on 31 October 1986, These were:

A. The main agreement between the appellant, MI,
RI (described with reference to its company registration
no. 68/10537/07) and Motlogeloa, contemplating the
launching of the project and providing, inter alia, for

the acquisition by the appellant of 49% of the



shareholding in MI when such acquisition were to be
allowed. Clause 2.4 of the preamble to this agreement
reads: '"Ramodutcana [RI] is willing and able to enter
into the lease in perms of annexure B hereto.” For
reasons presently to be discussed this statement was
wrong. (The lease referred to is the one described in D
hereunder. )

B. The development agreement between - the
appéliant, MI and Lonrho. It provided for the actual
construction of the complex.

C.‘ The loan agreement betwéeh the appellaht and Mi
providing for the financing of the project and the
registration of a first bond over the property in the
appellant's favour.

D. The lease agreement between MI and RI (once
again referred to by 1its company registration no.

68/10537/07), providing for a 10 year lease of the

premises by MI, as landlord, to RI, as tenant. Clause



2.1 reads as follows:

2.1 This entire agreement is subject to:

2.1.1 the landleord taking transfer into its name
of the leasehold of the property with
conditions permitting the erection of the
building and with a zoning consistent with
the use for which the tenant intends to
hire the premises, ...;

2.1.2 all the tenant's obligations hereunder
being guaranteed by a party who is
acceptable to the landlord and in a form
of deed which is also acceptable to the
landlord, . such deed to be executed prior
to the execution of this lease:;"

E. The deed of suretyship, central to this case,

which was executed (in pursuance of clause 2.1.2 of D) by

the respondent in favour of MI as creditor

"for the payment on demand of all sums of money
which RAMODUTOANA INVESTMENTS (PROPRIETARY) LIMITED
(hereinafter styled 'the debtor") may now or from
time to time hereafter owe or be indebted to the
creditor from whatsoever cause arising out of the
attached lease agreement .,."

(The attached lease agreement was D.)

Clause 9 of the deed of suretyship provides as follows:
"Should the creditor cede the creditor's claim
against the debtor to any third party/ies (which we

agree the creditor shall do only if all shareholders
and mortagees of the creditor consent in writing to




such cession), then this suretyship shall be deemed

to have been given by us to such cessionary/ies, who

shall be entitled to exercise all rights in terms of
this deed of suretyship as if such cessionary/ies
were the creditor."”

F. The indemnity given by RI (again described by
its company registration no. 68/10537/07) in favour of
the respondent in respect of any liability incurred by
the respondent under its suretyship in favour of MI.

G. The deed of suretyship executed by Motlogeloa
in favour of the respondent for any liability which RI
might incur towards the respondent under the indemnity
referred to in the previous paragraph.

H. On 9 December 1986 the first bond, foreshadowed
in the loan agreement (C), was registered on behalf of MI
as mortgagor in favour of the appellant as mortgagee for
the sum of R2 700 000,00. Clause 13 thereof contains a
cession in the following terms:

"The Mortgagor hereby grants a full and sufficient

cession, transfer and assignment to the Mortgagee of

all the Mortgagor's right, title and interest in and

to all rents and other revenues which may accrue
from the mortgaged property as additional security






