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JUDGMENT

SMALBERGER, JA :-
On the night of 13 December 1289 the three

appellants broke into the house of Mrs Nola Harriet Levy
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("the deceased”) at 145 Corlett Drive, Johannesburg.
Access was gained through the Xkitchen window. The
deceased was absenf from the premises at the time. The
appellants’' motive was  theft. While they were
going about ransacking the house the deceased returned.
When théy heard the sound of her car they sought shelter
behind a bedroom door. After entering the house the
deceased retired to her bedroom, unaware of the events
that had taken place during her absence. The
appellants decided amongst themselves that it would be
necessary to render the deceased helpless in order best
to achieve their felonious purpose. They waited until
the deceased was asleep before making their move. They
then entered her room where they subdued, bound and
gagged her. In the process they overcame her resistance
by force. In the course of the struggle the deceased
sustained numerous head and facial injuries including a

broken nose. Most of the injuries were of a relatively
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minor nature. She was left 1lying on her back on the
floor of her room. The appellants then proceeded to
partake of food and liquor in the house before leaving,
some hours later, in the deceased's motor vehicle. They
toock a considerable guantity of goods with them. The
following morning the deceased was found dead in her
bedroom by her domestic servant. The above facts are
either common cause or not in dispute for the purposes
of the present appeal.

Following on these events the appellants were
convicted in the Witwatersrand Local Division by M J
STRYDOM, J and two assessors of (1) murder and
(2) housebreaking with intent to steal and robbery with
aggravating circumstances. On the latter count they
were each sentenced to eight years' imprisonment. On
the murder count the learned trial judge, after a
thorough review of the relevant mitigating and

aggravating factors, came to the conclusion that, in the
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case of all three appellants, the death sentence was the
only proper sentence, and sentenced them accordingly.

They now appeal against both their convictions and

sentences ©of death on the murder count. The essential

issues raised on appeal on behalf of the appellants were
(1) causation, (2) intent and (3) =sentence. I shall

deal with each of these in turn.

Causation

It was contended under this head that the
State had failed to prove that the appellants' conduct
was directly and causally responsible for the deceased's
death.

According to Captain van Wyk, the
investigating officer, he arrived at the deceased's
house shortly after 06:15 on the morning after her
death. He found the deceased lying on her back on the

floor of her bedroom. She had her head on a pillow and




her body was covered by a duvet. Her hands were tied
behind her back and her ankles were bound together.
There was a skirt tied afound her throat and meouth.
There was some blood arcund her nose and on the back of
her head. The bedclothing was bloodstained and there
were traces of blood on the wall adjacent to the bed.
After loosening the skirt he observed two socks in the
deceased's mouth. A third sock came away from her mouth
when the skirt was untied. It is common cause that a
further sock was found lecdged in the back of her throat
at the post-mortem examination conducted by the
pathologist, Dr Steenekamp. He saw the deceased's hody
for the first time at her house at approXimately 08:30
on the morning in question. He only recalled seeing
one sock in her mouth at that stage (and not two, as
stated by van Wyk). I shall revert to this difference
in their evidence later.

Dr Steenekamp concluded at the post-morten



examination that the cause of the deceased's death was
suffocation. (That this was in fact the cause of the
deceased’'s death was admitted by the appellants at the
commencement of the trial - an admission never
subsequently reiracted.) The immediate cause of the
suffocation was the sock found in the back of the
deceased's throat which overlay the epiglottis and
obstructed the airflow into her lungs. This would have
led to anoxia, shock, heart failure and consequently
death. On the medical evidence there were only two
possible explanations for the presence of the sock: (1)
it was manually thrust into the back of the deceased’s
throat or (2) the deceased suffered some form of seizure
which led to her involuntarily swallowing, causing the
sock to be drawn into the position in which it was
found. There were clinical findings to support the
first explanation. Dr Steenekamp found small submucosal

haemorrhages in the back of the deceased’s throat which



were consistent with the sock having been forcibly
thrust there. On the other hand he c¢ould find no
clinical signs normally evident in the case of a seizure
(such as a bitten tongue). On a proper conspectus of
the medical evidence it would seem that a seizure was a
remote rather than a reasonable possiblility. It
follows that the only reasonable inference to be drawn
is that the sock was forced into the back of the
deceased's throat. In any event, whatever the precise
mechanism of death, it was the presence of the sock in
the deceased's mouth that ultimately caused her death by
suffocation; at the very least’ it was a major
contributing factor. On the assumption that the
appellants were responsible for the sock in the
deceased’'s mouth the causative link between their acts

and the deceased's death has been established,
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Intent

As previously mentioned, it is common cause
that after the return of the deceased the appellants
agreed amongst themselves to overpower her and render
her helpless. In the execution of their common purpose
they duly subdued, bound and gagged ger. In statements
made by them shortly after their arrest, which were
admitted in evidence against them, they described how,
while two of them held the deceased's arms and legs, the
third forced what eventually turned out to be socks into
her' mouth to prevent her from screaming. It is apparent
from their statements that each appellant associated
himself with the acts of the others, thereby making
himself legally responsible for both his own and their
acts. When giving evidence the appellants denied that
anything had been forced into the deceased's mouth, but

their denials were rightly rejected by the trial court.

Quite clearly their statements reflected the true state






