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In about 1968 Mr R W Liebenberg commenced
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experimenting with certain chemicals for pharmaceutical
purposes. With the assistance of a scientist and
researchér, Dr K Pegel of the University of Natal, he
discovered that +two species of the hypoxis plant
contained a substance known as B-Sitosterol-D-Glucoside
(for reasons which will later emerge I shall refer to
this as "the active substance") which proved very
effective in the treatment of a medical condition known
as prostata hypertrophy.

With a view to exploiting this discovery and in
April 1970 Mr Liebenberg caused to be incorporated a
company known as Vivokem (Proprietary) Limited, in which
he was .allotted ninety—fiye Per cent of the shares and Dr
Pegel five per cent. In the followinglyear the name of
this company was changed to Essential Sterolin Products
(Proprietary) Limited. It 1is the appellant in the

present appeal.
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In order to market a medicine in a country it
is normally necessary that it be registered by a
medicines control authority; and before suéh registra-
tion is granted exhaustive tests have to be performed.
For various reasons appellant did not seek registration
for its products in South Africa but prefgrred to do so
in West Germany. This it did through a West German
corporaticn known as Hoyer GmbH and Company ("Hoyer"),
which at all times acted as its distributor in Wgst
Germany. In addition, certain West German patents were
registered t¢ protect the use of the active substance for
the treatment o©f progtata hypertrophy. The patents did
not-cover the actual manufacture 6f the active substance
since its existence and the process of 1its manufacture
had been public Kknowledge for many years. Initially
appellant's business modus operandi was to manufacture

the active substance, dissolve it in a solvent and

precipitate it onto what is termed "a carrier" in order



that it should assume monomolecular form. This was all
done in South Africa. The active substance, in this
form, would then be exported to Hoyer in West Germany.

Hoyver, in turn, would add fillers, put the compbund into

capsules, and pack and market them under the registered

trade mark “"Harzol".

In about 1976 a Dr Hans Walker, of West

‘Germany, who had himself done research on the hypoxis

plant for his doctoral thesis, approached appellant, in
the person of Mr Liebenberg, and offered his services in
improving the appellant's turnover in West Germany and
placing its product on other worid markets, in return for
a share in the business. His offer was accepted and
acting on his advice, appellant estblished a soﬂcal;ed
"front company" registered in Switzerland and known as
Intermuti Pharma AG, with its head coffice in the 2Zug

canton ("Intermuti 2ug") through which to market its

product. The reason given was that as a South African



company appellant would have no standing in international
markets and its South African connecticn might prove to
be a negative factor; whereas Switzerland was =&
"neutral”™ country and was regarded as a very good
pharmaceutical source, in the sense that large
rharmaceutical companies with good reputations were
established there. Dr Walker was given a ten per cent
share holding in Intermuti 2ug, the remaining shares
being held by appellant.

Thereafter appellant's product -was supplied to
Intermuti Zug which in turn sold it to Hoyer at a profit.
As turncver increased ((which it did at a steady rate)} the
mark-up was increased so that Intermuti Zug coﬁld meet
its own expenses, inclﬁding Dr Walker's salary.

In due course, again on the advice of Dr Walker
and in order to facilitate marketing in West Germany, a

company was registered in West Germany as a wholly-owned

subsidiary of Intermuti Zug. This company, .known as
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Intermuti Pharma GmbH of Eschwege, West  Germany
("Intermuti Eschwege”), was used as the medium for the
introduction onto the German market of a "generic" or
patent medicine which contained the same active
substance, but was sold "over the counter" (Harzol was
supplied on medical prescription) under different
packaging and a different trade mark. This gave a big
boost to appellant's.turnover.

At about the time of the negotiations with Dr

Walker a Mr Morris Joffe joined appellant as its managing

director. He was ¢f the view that the arrangements with

Hoyer shduld be placed on a more formal basis and
pursuant thereto a written contract ("the DisﬁributiOn
Agreement’) regulatiné the supply of appellant's product
(referred to in the contract as '"the active substance")
to Hoyer was concluded on 5 April 1977. In terms cof
this contract, which was to endure for 15 years (with the

possibility of a two-year extension), Intermuti Zug



agreed to sell the active substance to Hoyer 'on an
exclusive basis" for distribution in West Germany and
West Berlin for the treatmeﬁt of "prostata adenom’; and
Hoyer agreed to purch‘ase all its requirements of the
active substance eXclusively from Intermuti Zug. The
Distribution Agreement further regqulated the purchase
price of the active substance, the place and method of

payment thereof, Hoyer's obligations in regard to the

‘marketing and distribution thereof, the use of the Harzol

trade mark énd other related matters. In particular,
Hoyer acknowledged that it had no p_rcprietary or other
rights in the relevant patents and appel.lant and
Intermuti Zug warranted that they were the "beneficial
owners” of the patents; Hoyer was obligated not to
manufacture, sell or distribute during the currency of
the Distribution Agreement and one year thereafter any
product which compet-ed with the product distributed by

Hoyer under the distribution agreement. And Hoyer



acknowledged that the "confidential information" received
from appellant and/or Intermuti Zug was '"proprietary to"
appellant and/or Intefmuti Zug and gave certain under-
takings of non-disclosure in regard thereto. The
agreement contained a definition of Teconfidential
information" from which it appears that it related to
"valuable secret and confidential experience information
and know-how" developed ij and belonging to appellant
and/or Intermuti 2Zug and relating to the active
substance.

The Distribution Agréément also dealt with the
sale of the active substance in its genefic form and in
this regard provided that Hoyer appointéd Intermuti

Exchwege as its commission agent tc distribute the same -

..«+ Sc as to ensure that interested
parties do not become aware that Hoyer is

selling a generic product in addition to



Harzol for the treatment of prostata

adenom'.

In De?ember 1977 appellant caused to Dbe
incorporated in the Netherlands Antilles a company knoﬁn
as Roecar Holdings (Netherlands Antilles) NV ("Roecar")
in order that this company should hold the patents then

registered in appellant's name. This was done to avoid

having the patents registered in the name of a South

African company. Ten per cent of the shares in Roecar

were issued to Dr Walker and the balance to appellant.
Roecar subsequently established‘a number of wholly-owned
subsidjiaries iq Holland, West Germany, the United States
of America and Switzerland in order to develop markets
outside West Germany. These included Interbio Pharma AG
of Zug, Switzerland ("Interbio Zug), which was run by a
Dr Max Ehrbar, who held two per cent shareholdings in

Interbio Zug and Rececar.






