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JUDGMEDNT

GOLDSTONE JA:

During 1988 negotia£ions were held between the
respondent, Veldspun (Pty) Limited ("the employer”), and
the appellant, the Amalgamated Clothing and Textile
Workers Union of South Africa ("the trade union"). The
trade union represented about 850 of the approximately
1000 weekly paid employees of the employer. The

negotiations related to the wages and working conditions

of all of those employees. A number of the issues were
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settled. Three of them were unresclved and were referred

to arbitration. The arbitrator made an award on 5

December 1988.

Only one of the issues determined by the
arbitrator 1is now relevant. It was defined in the

written submission to arbitration as follows:

"2.3 whether the arbitrator can arbitrate on
the introduction of a <c¢losed shop
agreement and if so, whether a closed shop
agreement should become binding on the
parties in the event of the Union
representing 80% or more of the Cohpany's

weekly paid employees by 31 March 1989."
Clause 3 of the submission provided that:
"The Arbitrator shall have the power to

make an appropriate award with due regard

to fairness and reasonableness."
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The relevant part of the award reads thus:

"3.1 It 1is competent for an arbitrator to
arbitrate on the introduction of a closed

shop agreement;

3.2 In the event of the union becoming
representative of 80% or more of the
company's weekly paid employees by the
3ist March 1988, the company shall not
continue to-‘ employ any weekly paid
employee who, while being eligible for
membership of the union, does not become a

- dues-paying member of the union within 90

- days of the 31st March 1989 or within 90
days of his commencing employment with the
company (whichever is the 1later) unless

. such employee authorises the company to
deduct from his weekly wage an amount
equivalent to the dues payable by union
members from time to time and such amount
is, upon deduction, paid over by the
company to a charity agreed upon between

the company and the union.
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4., The award made in paragraph 3.2 shall

lapse -

4.1 30 days after the company gives the union
written notice of the fact that the union’
no longer has as members more than 80% of
the weekly paid employees of the company,
unless within that period the union makes

good the deficiency in membership;

4.2 in any event, on the 31st March 1991,

unless the parties otherwise agree."

' It was that . portion of the award that  the
employer sought to have set aside by the South Eastern
Cape Local Division (Kroon J). The application, brought
under s 33{1) of Fhe }rbitration Act 42 of 1965 ("the
Arbitration Act"), was dismissed with costs. The

judgment is reported as Veldspun (Pty) Ltd v Amalgamated

Clothing and Textile Workers Union of South Africa and

Ancother 1990(4) SA 98 (SECLD). With leave of Kroon J the

matter went on appeal tc the fdll court of the Eastern



Cape Division (Zietsman AJP, Erasmus and Melunsky JJ).
That Court (Melunsky J dissenting) upheld the appeal with
costs and set asiée the relevant part of the arbitrator’'s
award. The judgments which were delivered by each of the

three members of the Court are reported, see Veldspun

(Pty} Ltd v 2Amalgamated Clothing and Textile Workers

Union of South Africa and Another NO 1992(3) sSA 880 (E).

The present appeal was heard pursuant to
special .1eave granted by this Court. As there are
already four reported judgme?ts I shall not repeat all
" the facts;‘i shall refer only to those matters which .
are necessary to make the issues discussed intelligible.

On a proper analysis, the Qrounds which counsel
for the employer advanced in this Court for having the
relevant part of the award set aside may conveniently be

considered under two broad headings. These are:

1. That the arbitrator exceeded his powers by
making provision for an arrangement not

covered by the submission; and
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2. That the arbitrator misconducted himself

in relation to his duties by rnaking an

award which would:

constitute an unfair labour practice
under para (j) of the definition of
"unfair labouf practice” in s 1 of
the Labour Relations Act, 28 of 1956
("the Act") as inserted by s 1(h) of
Act 83 of 1988 (and prior to its

deletion by s 1(a) of Act 9 of 1991);

be contrary towﬁublic policy;

in its implementation require the
employer to commit a criminal offence
by contravening certain o¢f the
provisions of s 18 or s 19 of the
Basic Conditions of Eﬁployment Act 3

of 1983 ("the Employment Act").

These two grounds follow from the following provisions of

s 33(1) of the Arbitration Act upon which counsel for the

employer relied:
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"33(1) Where -
(a) any mehbef of an arbitration
tribunal has misconducted
himself in relation to his

duties as arbitrator ... or

tb) an arbitration tribunal has
committed any gross irregularity
in the conduct of the
arbitration proceedings or has

exceeded its powers ...
(c) LI B

"the court may, on the application of
any party to the reference after due
notice to the other party or parties,
make an order setting the award

aside."

Before considering these dgrounds, it is as
well to emphasise that the basis upon which a court will

set aside an arbitrator's award is a very narrow one.
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The submission itself declared that the arbitrator's
determination "shall be final and binding on the
parties”. And s 28 of the Arbitration Act provides that

an arbitrator's award shall:

"pe final and not subject to appeal and each
party to the reference shall abide by and

comply with the award in accordance with its

terms."

It is only in those cases which fall wifhin the
provisions of s 33(1) of the Arbitration Act that a court
is empowered to interfene. If an arbitrator exceeds his
powers by making a determination outside the terms of the
submissionlthat would be a case falling under s 33(1)(b)l
Az to misconduct, it is clear that the word does not

extend to bona fide mistakes the arbitrator may make

whether as to fact or law. It is only where a mistake is

so gross or manifest that it would be evidence of
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misconduct or partiality that a court might be moved to

vacate an award:; Dickenson & Brown v Fisher's Executors

1915 AD 166 at 174-181. It was held in Donner v Ehrlich

1928 WLD 159 at 161 that even a gross mistake, unless it

establishes mala fides or ©partiality, would be
insufficient to warrant interference.

In the present case the parties referred to the
arbitrator the very guestion as to his jurisdiction to
make a determination on a closed shdp and they are boun@
by his finding that he had the power to do so. That the

parties were entitled tc refer that guestion to the

arbitrator is clear: Heyman and Another v Darwins, Ltd

1942 AC 356 (HL) at 392-3; and see Allied Mineral

Development Corpeoration (Pty) ©Ltd v Gemsbok Vlel

Kwartsiet (Edms) Bpk 1968(1) Six 7(C) at 15 A-B; 16A-17A.

When parties agree to refer a matter to

arbitration, unless the submission provides otherwise,






