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JUDGMENT

NESTADT, JA:

The appellant c¢arries on Dbusiness as a

building contractor. On 31 August 1983 it submitted a
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writien tender to erect certain additional accommodation

-for the South African Museum in Cape Town at the price

of R15 736 933,00. On 6 October 1983 the respondent
accepted the tender. The work was to be completed by

5 July 1986, ie over a period of 33 months. On 14
November 1983 the site was handed over to the appellant.
During the course of building operations the respondent
issued a number oOf variation orders requiring the
appellant t9 carry out certain additional work. This
the appellant in due course did and there is no dispute
that the respondent 1is, besides the contract price,
obliged to pay the appellant for such work. The
variations, however, caused tﬁe completion of the
contraﬁt to be delayed. This resulted, so the appellant
alleged, in an increase in certain of its costs (called

“time-related costs"). Alleging that it was entitled to

be remunerated for these increases as well and that they



.total the sum of R371 945,32, it sued the respondent in

the Cape Provincial Division for payment of this amount.
The trial came befofe Cooper J who dismissed the
appellant's claim and in fact granted judgment for the
respondent. This appeal is agginst such decision. It
is brought with the .leave of the court a quo.

An issue preliminary to the merits of the
dispute arises. There is before us a petition by the
appellant to condone its failurg to timeously lo_dge its
notice‘ cf appeal, a power o:’}:‘ attorney. and the record.
Thef were respectively lodged_21 days, close to three
months, ant_.'l nine days 1late. The explandtion for these
breaches of the relevant provisions of AD” Rule 5 is
profferred by the appellant's attorney. His affida\;it
calls for critical comment. The prospects of success on
appeal are usually an important factor in asgsessing

whether applications for condonation of this kind should
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be granted (Finbro Furnishers (Pty)} Ltd vs Regigtrar of

Deeds, Bloemfontein, and Qthers 1885(4) SA 773(A) at 789

D). Yet nothing is said about the appellant's prospects

of success. For the most part no dates when the
attorney took the various steps which he describes are
given. Only vague expressions such as “thereafter",
"thereupon" and "subsequently" are used. Typical is the
explanation for the late filing of the power‘ of
attorney, viz:

"I thereupon prepared the necessary draft Power of
Attorney and tock steps to have the preparation‘of
the record expedited. Unfortunately, the originaf
Power of Attorney sent to me by the Petitioner was
mislaid and I had to obtain a replacement thereof
subsequently which caused a further delay. The
replacement was signed on facsimile machine paper
and, as this is not acceptable to the Registrar,

again had to be replaced."”
There follows an averment that the power of attorney was
signed "simultaneously with this Petition". Wwhat is

not disclosed is that it was only lodged 18 days later.



But above all there is the following criticism. Central

te the attorney's excuse for what happened 1is the

allegation that he received a copy of the order granting
leave to appeal "late". He does not, however, say
exactly when he did receive it or why, in any event, he
took no timeous steps to obtain it. Despite an
assertion that he had been told by counsel that "leave
to appeal would be granted" it is apparent that he was
all along aware that leave had been granted and when
‘this took place. In these circumstances, it is
difficult to understand why the non-receipt of the
order delajed the procedural steps which the attorney
obviously knew had to be taken. The notice of ;ppeal
and the power of attorﬁey could still have been lodged
in time; and so too coculd the record (seeing that the

order was apparently received well before the date by

which the record had to be lodged). The impression that



-one gains is that the appellant's attorney was simply,

though seriously, neglectful of his duties. If this is
an unfair'conclusi&n, it is due to his failure to be
more candid with the court. Certainly there is 1little
warrant for the assertion in the attorney's affidavit
that "every possible step to make (the delay) as short
as possible was taken once I became aware that a delay
was inevitable".

In cases of flagrgnt breaches of the Rulesn
gspecially where there J;s no acceptable explanation,
the indulgence of condonation may be refused whatever
the merits of the appeal are; and_-this applies even
where the blame lies sclely with the attorney (Tshivhase

Rovyal Council and Another vs Tshivhase and Another

1992(4) SA 852 (A) at 859 E - F). At the conclusion of

the argument in support of the application for

condonation we gave consideration to the dgquestion



whether this was not such a case. We felt, however,
that we should hear argument on the merits. The delays

were not inordinately long. The respondent did not
oppose the application and was cbviocusly not prejudiced.
The petition was promptly launched. The amount involved
in the appeal is substantial and the subject-matter is
of importance to the parties. It is clear that the
appellant was at all relevant stages desirous of
pros_ecuting the appeal.

As 1 have indicated, the appellant's- claim
concerns its time-related costs. The term "time-related
costs" does not appear in any of the contractual
documents. It pertains,_ however, to certain items to
be found in Bill No 1 of the bills of guantities. Bill
No 1 deals with "General Requlations and Preliminary
Works"” (known as "preliminary and generals" or "P and

Gs"). These comprise items of generalised expenditure
P

relating to the project as a whole. Certain, or



perhaps most of them are time-related, 1ie they are
calculated on the basis of and may be affected by the
length of time taken to execute the works. I do not
propose to describe them in any detail. They are
particularised in the summons. In general terms they
are the cost of employing an agent; effecting
insurance; enclosing the site; providing guarantees,
plant, scaffolding, 1latrines, sheds, water, 1lighting,
glectr icity and an of-‘fice H removing rubbish;
controlling 'traffic; and minimising noise and dust.
'Each of these items is priced in Bill No 1. They total
the sum o‘f R1 150 362,71. Thése are the time-related
costs for theé original completion period of 33 -months.
The appellant’'s case #as that by reason of the delay in
the completion of the contract, the services referred to

had to be maintained for an extended period; and that it

was entitled, as part of the cost of the variaticns, to



the additional expenditure that this resulted in. The
amount claimed (R371 945,32) represents a pro rata
increase of the total amount calculated é.ccording to the
extra time (some 10 months) that it took to perform the
contract as varied.

By the time the matter came to trial, the
parties had agreed to remove the actual manner of
calculation of the appellant's claim and ‘the amount
thereof as an issue which the court was requi?ed to
decide. Instead, COOPER J was asked to dea).lwith the .
matter as a question of principle. In particuiar, the
appellant in effect sought a declaratory order that the
variations having delayed the completion of the
contract, it was entitled to additional remuneration in
reépect of the time-related items referred to measured
and valued at the rates and prices contained in the

schedule of quantities. In the event of such an order






