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JUDGMENT

HARMS, AJA:

This is an appeal against a judgment of Levy

AJ 1in the Witwatersrand Local Division in which he



dismissed a claim for damages for the alleged breach of
the plaintiff's right to privacy. The appellants are
the executors ©of the estate of the plaintiff, Mr
McGeary, who died during the course of the trial of an
AIDS-related disease. The respondent, a general
medical practitioner of Brakpan, was the first
defendant. The second defendant was the owner o¢f a
medical testing laboratory in the same town, but the
claim against him was withdrawn shortly before the
trial. The trial Judge granted the necessary leave to
appeal. In what follows I shall in the main refer to
the parties in theif original capacities.

The factual background to the plaintiff's
claim can -be shortly summarized. He 1lived in a
homosexual relationship with one van Vuuren in Brakpan.
It appears that they were fairly well-known residents
of that town and that the nature of their relationship

was eilther generally known or surmised. During the



beginning of 1990 they began a business venture in and
moved to Nylstroom. They had, however, retained scome
links with Brakpan. During that period the plaintiff
applied for 1life 1insurance cover from ULiberty Life
Insurance Company. The company required a medical
report including a report on the plaintiff's HIV status
(1 e whether the plaintiff was infected with the human
immunodeficiency virus). The first defendant had been
the plaintiff'’s general medical practitioner since 1983
and the plaintiff nominated him to prepare the medical
report. For purposes of an HIV blcod test a sample
was drawn on 27 March 1990 at the second defendant's
laboratory. The result was positive and the second
defendant informed the firs£ defendant accordingly. The
first defendant 1n consequence arranged an appointment
with the plaintiff in order to consult with him on the
outcome. That +took place on 10 April 1890. The

plaintiff was extremely upset and distressed. He was



also concerned about a possible leak and raised the
issue with the first defendant whco promised to respect
his wish to keep 1t confidential. The following day
during the cgourse of a game of golf with Dr van Heerden,
also a general medical practitioner, and Dr Vos, a
dentist, the first defendant disclosed the plaintiff's
condition o them. The Pplaintiff and these three
doctors moved in the same social circle in Brakpan; the
plaintiff was engaged in a business venture with van
Heerden's wife; Vos had in  the ©past bheen the
plaintiff's dentist; and the first defendant;s ex-wife
and her parents were on friendly terms with van Vuuren.
Van Heerden, in due course, informed his wife. Whether
Vos informed his, was not established in evidence but
all assumed that he had. The news spread and the
plaintiff became aware of this fact.

He was annoyed and attempted to establish

the source of the breach of confidence. He telephoned



Mrs Vos. Her denial was vehement. His call to Mrs
Adriana Kruger {the first defendant's ex-wife) elicited
that she had heard the story and that she had been told
that the second defendant was the source. She implied
that it was not the first defendant, pointing ocut that
since they were at loggerheads she had no desire to
protect him. He then spoke telephonically to the first
defendant who denied that he had disclosed the
information to anyone; he stated that only the second
defendant could  Thave leaked the information; he
expressed the opinion that Mrs Vos would probably have
spread the rumour; and he advised the plaintiff to

let the matter rest.

The plaintiff did not accept this advice and
~instituted proceedings against the two defendants in
October 1990. Since the action against the second
defendant was withdrawn, it does not at this stage of

the judgment require any discussion.



The plaintiff's case against the first
defendant was pleaded in these terns: the Ifirst
defendant had been his general medical practitioner; in
consequence he owed him a duty of confidentiality
regarding any knowledge of the plaintiff's medical and
physical condition which might have had come to his
notice; he became aware of the plaintiff's HIV status;
it was a term of the agreement which established the
doctor-patient relationship that the first defendant and
his staff would treat this information in a professional
and confidential mannér; in breach of the agreement and
in breach of his professiconal duties the first defendant
"wrongfully and unlawfully" disclosed the test results
to third parties; 1in consegquence the plaintiff had
suffered an invasion of, and had been injured in his
rights o©of ©personality and his right +to privacy.
Sentimental (i e non-pecuniary) damages of R50 000 were

initially claimed, but the amount was increased to



R250 000 during the course of the trial.

The first defendant in his plea admitted the
existence of the professional relationship, his legal
duty to respect the plaintiff's confidence and the term
of the agreement as alleged. What was disputed,
however, was the making of any disclosures and the
resultant damages. That remained his case until Dr van
Heerden testified on behalf of the plaintiff. (During
the cross-examination of this witness it had already
becoﬁe clear that the denial had been a tactical one.)
The first defendant then applied for, and was granted,
an amendment of his plea in terms of which, in the
alternative to the denial, the absence of wrongfulness
was raised on three alternative bases: (a) the
communication had bheen made during a privileged
agccasion, (k) it was the truth and was made in the
puklic interest, and (c) it was objectively reasonable

in the public interest in the light of the boni mores.




The Court a guo was of the view that the

plaintiff's cause of action was the actic iniuriarum and

that "[t]he duty of which plaintiff alleges a breach is
founded in their contractual relationship but qnly as
the c¢ircumstance out o©f which the duty arises.”" On
behalf of the appellant it was, however, argued that two
alternative causes of action had in fact been pleaded,

namely breach of contract and the actio iniurjarum, and

that in respect of the former animus iniuriandi is not

an element.

Counsel presented this argument in order to

counter in advance a submission, to which I shall

revert, that animus iniuriandi had not been

established. It is convenient to dispose of this side-

issue (that breach of contract was a self-contained

cause of action in the circumstances of the case) at the

Qutset.

The argument was premised on the fact that



the term of the c¢ontract was common cause and it
proceeded on the supposition that there is no reasbn why
the breach ©f an agreement not to commit an iniuria
ought not to be actionable by a claim for damages. I
am prepared to assume for purposes of argument that the
breach of an agreement not to commit an iniuria is so
actionable. But that does not derogate from the
principle that only patrimconial damages can be recovered

on the strength of a breach of contract: Administrator

Natal v ‘Edouard 16890 (3) SA 581 (A). The claim in the

present instance 1is one for sentimental damages. No
attempt was made to prove any other kind of loss. I
agree with Levy AJ that the contract relied upon merely
provides the origin of the doctor-patient relationship.

In the 1light of the majority judgment in Lillicrap, .

Wassenaar & Parthers v Pilkington Brothers (8aA) (Pty)

Ltd 1985 (1) sA 475 (A) it follows also that it is not

the breach of the contract which creates the delictual






