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The issue in this matter is one of language
rather than law, namely the interpretation to be placed
on a restraint of trade provision in a lengthy and
detailed document ("the contract") by which the second
appellant ("Elcentre") took over three companies, along
with the services of their four directors for a pericd
envisaged as being a minimum of three years.

The companies were JLB Investments (Pty) ILtd
("JLB") and two trading companies: Atlas Cable Supplies

(Pty) Ltd {"Atlas") and Association Cables (Pty) Ltd

("Association"”). The directors, referred to in the
contract as "the executives”, were first and second
respondents who are husband and wife, and Messrs

M S L, Rall and E R Read. Rall owned 20% of the issued

shares 1in Assoclaticon. First and second respondents

between them held the rest ¢f the shares in Asscciation

as well as all the issued shares in JLB and Atlas. The

take-over by Elcentre was effected through the purchase

of the shareholding of the companies, along with



whatevery claims the sellers had against them as at 1
March 1987. The purchase price was approximately ten
million rand, adjustable depending on certain
contingencies, for tangible assets and Dbook debts
estimated in the contract to be worth about eight
million rand. We do not know what the value of the
sellers' claims against the companies amcunted to, nor
did the contract place any separate value on goodwill.
Read who had no shares te sell was also a party to the
contract, receiving a consideration for undertaking the
same obligations and agreeing to be bound by the same
restraints as the sellers. All the executives received
only a small proportion of the consideration due to him
or her in cash.- The balance consisted of 200 cent
shares in Elcentre, three quarters of those in turn to
be issued to first appellant ("Elgro™) of which Elcentre
is a subsidiary, and Elgro undertaking in consideration
therefor to issue twice as many 100 cent Elgro shares.

The board of directors ¢f each of the companies was to



be reconstituted according to Elcentre's directions but
the executives were to remain on as directors for as
long as each was in the employ of the relevant company.
Each was obliged, simultanecusly with signing the
contract, to enter into a service contract with Atlas or
Association.

The specimen service contract annexed to the
(main) contract preovided that it was to continue
indefinitely subject to three months’ written notice,
but no notice could be given by the executive in
question to obtain his release sooner than three years
after the deemed service commencement date, namely 1
July 1987. The executive was bound to discharge his
duties in the cable and wire distribution and electrical.
wholesaling fields, using his best endeavours

"to promote and extend the business of the

company and its subsidiaries and fellow

subsidiaries for the time being ("the

Group')".

Atlas and Associaticon were entitled to transfer their



rights and obligations as employers to Elcentre or any
subsidiary for the time being of that company, subject
to qualifications which are irrelevant to the issue to
be determined, as are the other clauses of the service
contract.

The contract not only obliged the executives
to serve what now became the Elcentre group of companies
for this minimum period, but imposed two forms of
restraint upon them. The first relates to the disposal
of any of the Elcentre shares egch executive received as
the major part of his or her consideration. This was
totally prohibited for a year, after which Rall and Read
were free to do so. First and second respondents were
however limited both as to the frequency with which they
could sell shares and the number that was permitted to
be s0ld on any one occasion, all the sales being subject
to a right of pre-emption in favour of Elgro. The

second restraint relates to competition with the

Elcentre group of companies and protection of the



goodwill c¢f the business of each of its members. I

guote the clauses that have a bearing on this in full:

"11.4
11.4.1

11.4.2

11.5

For the purpose of this clause -
'the area' means the Republic of
South Africa as presently
constituted, Transkei,
Bophuthatswana, Ciskei, Venda, South
West Africa/Namikia, Botswana,
Swaziland and Lesotho;

a ‘'competitive business' means an
undertaking of whatever nature
carrying on business anywhere in the
area in competition with Atlas,
Association and Elcentre and its
subsidiaries for the time being
('the Elcentre ‘group’') in the
businesses of cable and wire trading
and electrical wholesaling during
the period cf six months ending as
at the date on which the employment
of the executive concerned by the
Elcentre group terminates for any
reason.

Each of the sellers undertakes
and ... Read undertakes in favour
of each of the companies and 1in
favour of each company which forms
part of the Elcentre group and their
respective successors—in-title and
assigns that, for so long as he/she
is employed by the Elcentre group
and for at least three years
thereafter, but for a period in any
event aggregating not less than six
years reckoned from" (the cleocse of
business on 30 June 1987) "he/she



11.8

11.8.1

11.8.1.1

11.8.1.2

11.8.2

11.8.3

shall nct be interested, engaged or
concerned 1in any capacity in any
competitive business carried on
anywhere within the area.

Each of the executives further
undertakes that -

he/she will not during the pericd of
his/her employment by the Elcentre
group noer during the restraint
period referred to in this clause
11 -

persuade, entice, encourage or
procure any employee who 1is in the
employ of the Elcentre group to
terminate his employment with that
group or to take up employment in,
render services to or become
involved or interested in any
business cf a competitor of the
Elcentre group;

solicit, interfere with or entice
any person, company o©or other entity
who or which i1s a customer of or is
in the habit of dealing with the
Elcentre group te refrain in any way
from deing sco or to restrict or
curtail such business dealings;
he/she will not during the period of
his/her employment by the Elcentre
group or at any time thereafter
divulge or make use of any of the
trade secrets of any of the
businesses of the Elcentre group;
he/she will not, directly or
indirectly, at any time during the
afcresaid restraint period employ

any employee who was employed by



Atlas or Association or any other
cable or wire business of the
Elcentre group during the twelve
month period immediately preceding
the date of termination of his/her
employment by the Elcentre group.”

First and second respondents remained within
the group for the obligatory period during which a
number of changes in company structures and names took
place. Nothing hinges on those. The five appellants
are linked in one way c¢r another and are accepted as
being members of the Elcentre group. First and second
respondents were in the employ of fourth appellant when
they gave notice that 30 June 1990 would be their last
working day.

On 19 July 19%0 third respondent was
incorporated with first and second respondents as its
sole members. Its main objective and business is the
export and import and sale of cables. First and second

respondents were actively and openly inveolved in the

management, control and operaticn ¢of this business until






