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KANNEMEYER, AJA

The appellant was charged before the court a quo with
the murder of his wife and with theft. He was acquitted on
the theft charge and no more need be said thereanent. He was
convicted on the count of murder and sentenced to five years’
imprisonment c¢f which half was conditionally suspended. The
period of suspension was not fixed. The appellant now
appeals with 1leave o©f the +trial court against both his
conviction and the sentence imposed.

The appellant was married to the deceased, Helena
Elizabeth Potgieter, in accordance with Muslim rites, on 3
March 1980. The marriage was initially happy and two sons
were born of 1it. However, in 1986, relations between the
appellant and his wife started to deteriorate. The appellant
had cause to suspect her of 1infidelity and she 1left the
common home from time to time for short periods. The

appellant was devoted to her and did all in his power to




retain her affection. He provided generocusly for her and
bought her a house in Bezuidenhout Valley and a motor car.

In November 1989 the deceased left the appellant with
the two children and moved to Parys where she lived with a
certain Anthony Buytendag with whom she had formed an
association. The appellant stayed alone in the Bezuidenhcout
Valley house over Christmas but the deceased visited him on
26 December 1989 and asked for R200 which she needed because
their younger son was ill. This he gave her and she left
again.

She returned to the appellant on 2 January 1990 together
with their younger son. They were sitting in the lounge and
the deceased complained of being hungry. The:appellant sent
the domestic worker, Harriet Mokutu, to a neighbouring café
to buy bread. She had her baby on her back and, as the
appellant's son wanted to go to the café with her, her friend
Thomas, who was working on the premises, accompanied them.

The appellant and the deceased were then alone together in




the hcuse. There 18 no reason to believe that this situation
was engineered by the appellant, but the result is that his
evidence stands alone as to what followed thereafter.
He says that the deceased opened her handbag to take out
a cigarette and he saw an envelope in the bag. In it he
found a Christmas card from Tony Buytendag to the deceased.
The appellant tore the card in half and threw it on the
floor. This porticn of evidence 1is corroborated by that of
detective warrant officer Baard, the investigating officer,
who found the card on the floor. It can be seen next to the
open door in the photograph, exhibit C4. The message printed
on the card is couched in affecticonate terms as appears from
exhibit E. The appellant says that when he read the card he
became angry and sald to the deceased :
"I am sick and tired of this nonsense. I am going
to sort Tonf out once and for all now'". (His
evidence continues). "I went to the back, I lccked
the kitchen door. My sliding door was open. Then
I said to her : 'come, let us go, I am goling to
show once and for all, I am going to sort him ocut,
because he 1is using you people too much' And as I

was coming towards |her, she said to me in

Afrikaans : 'Jou vark, ek wens hy maak jou vrek'.




All I remembered, I pulled the gun, and I just
started shooting. Then she got up. 8She stood up
and said to me 'Jingles [his nickname] I love you,
take me to hospital, you shot me in the hip'. 1I
ran, I grabbed her. I grabbed her and I was going
towards the door, realised what I have just done.
As I came through the door where the passage 1is,
while holding her, T stumbled with her and the gun
just went off in my hand and I started shaking. I
saw her eyes going back and kept saying 'Nunny
Nunny' [deceased's nickname] and shaking and
shaking and I thought she was deceased. I put her
down, I went to the sliding door and I locked it
and I went out. I took the car and went to go and
find my child..."”

It is necessary to refer to the "gun" in greater detail.
He had bought a .38 revolver and four rounds of ammunition a
few weeks before the incident on the black market because he
had been told that Tony Buytendaq, whom he considered to be a
ruffian, had threatened tc assault him. He kept the revolver
on his person at all times. He had no experience of firearms
and did not know whatlmake the revaolver was nor ccould he
depose to its conditicn. After leaving the house he threw
the revolver away and the police have been unabkle to find it.

The appellant says that before he left the house he opened




the revolver tc see how many bullets were left, '"because I
was going to shoot Tony, I was a very angry man ..."

The pathologist who conducted the post-mortem
examination on the body of the deceased conceded that when
the third gunshot wound was inflicted which, as will be shown
presently , pierced the deceased's lung she c¢ould have
reacted as described by the appellant, leading a layman to
conclude that she was dead. However she was not. When the
domestic worker returned with her friend, the deceased was
still alive and was 1lying in the passage just inside the
front door, the glass panel on the side of which she broke
with an occasional table. She was calling for help. The
door was opened and her half-brother who happened to arrive
at that stage, rushed her to hospital where she died later
that day.

The appellant admits firing the two shots as a result of
which the deceased died. His defence is that when he fired

the first two shots he lacked criminal responsibility for his



acts resulting from non-pathological causes while the third
shot, he says, was fired accidentally.

It 1is convenient at this stage to consider the
pathologist's evidence concerning the injuries suffered by
the deceased. He agrees that two of the bullet wounds, those
which the appellant claims to have been caused by the first
two shots fired by him, were probably fired while the
deceased was sitting down as is the appellant's case. They
are both situated in the area of the deceased's right groin.
Cne, referred to as wound number 2 in evidence, 1is of
little consequence but the wound referred to as number 3
passed through the abdominal aorta, the inferior vena-cava
and the right renal artery and the bullet exited over the
right buttock, through the right side of the pelvis. The
third shot, referred. to as wound number 1 in the
pathologist's report, is the one which the appellant claims
to have fired accidentally. It struck the deceased in the

left chest, passed through the left pleural cavity, through



the left lung and the bullet came to rest in the left lobe of
the 1liver. There was tattooing round the entrance wocund
indicating that the shot was fired at close range. This, to
some extent, supports the appellant's version that the shot
causing this injury was fired as he was carrying the deceased
towards the front door. It does not, however, necessarily
support the appellant's claim that the shot was fired
accidentally.

Menticn must also be made of the blood stains found
after the 1incident. The deceased was sitting in the couch
which can be seen on the left side of the photegraph, exhibit
Cl. Blood-stains can be seen in the deceased's shoes which
are on the floor in front of the c¢ouch. They can also be
seen on the white floor rug in front of the couch; see also
exhibit C2. The deceasgd was found by Harriet, as already
mentioned, near the front door. The blood that was found
there is ringed in photograph exhibit C4. There was nc blecod

between these two areas and it seems unlikely that the







