
Case No 155/91 

IN THE SUPREME COURT OF SOUTH AFRICA 

APPELLATE DIVISION 

In the matter between: 

FLORIS NICHOLAAS PALVIE Appellant 

and 

MOTALE BUS SERVICE (PTY) LTD Respondent 

CORAM: BOTHA, SMALBERGER, MILNE, GOLDSTONE, JJA 
et HOWIE, AJA 

HEARD: 16 AUGUST 1993 

DELIVERED: 30 AUGUST 1993 

J U D G M E N T 

HOWIE, AJA 



2 

HOWIE, AJA 

On 20 October 1985, in Du Toit's Kloof Pass, a 

collision occurred involving a vehicle driven by appellant 

and a vehicle driven by an employee of the respondent 

company. Appellant was injured and his minor child 

killed. 

Arising from the collision and the consequent 

damages sustained by appellant he sued respondent in the 

Cape Provincial Division at common law as the employer of 

the driver of the other vehicle, alleging that the latter 

had, while acting within the course and scope of his 

employment, driven negligently and so caused the 

collision. Appellant also alleged that because the other 

vehicle was not insured under the Compulsory Motor Vehicle 

Insurance Act, 56 of 1972, he was not entitled to claim 

compensation under S 21 of that Act. 

In its plea respondent, a Ciskeian company 
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carrying on business in the Cape Peninsula, admitted 

being the driver's employer but denied the essential 

allegations which I have mentioned. Respondent averred, 

on the contrary, that the vehicle driven by its employee 

was duly insured in Ciskei in terms of that country's 

Compulsory Motor Vehicle Insurance Act, 4 of 1983 ("the 

Ciskei Act"). 

After the close of pleadings the parties 

submitted a stated case to the Court a quo in terms of 

Rule 33(1). The stated case embodied certain agreed 

facts and annexed a copy of the Ciskei Act as well as a 

copy of a written undertaking given by the Ciskeian Motor 

Vehicle Assurance Fund ("the Ciskei Fund") to the South 

African Minister of Transport and dated 13 June 1983. 

The agreed facts may be summarised as follows. 

The vehicle driven by respondent's servant was registered 

in Ciskei under Ciskeian law. It was also insured there 
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by the Ciskei Fund in terms of the Ciskei Act. The 

existence of such insurance was reflected in a declaration 

of insurance in the owner's possession issued to the owner 

by the Fund, which declaration was issued subject to the 

undertaking. At no relevant time was the vehicle insured 

under Act 56 of 1972 ("the South African Act"). 

The question presented to the Court a quo for 

decision was whether, oh those facts, appellant was 

precluded by s 27 of the South African Act from suing 

respondent at common law for the damages in question. 

The Court (MARAIS J ) , having analysed the 

provisions of the Ciskei Act, the South African Act and 

the undertaking, came to the conclusion that on a proper 

interpretation of s 27 of the South African Act, the terms 

of that section precluded appellant's common law suit. 

The claim was therefore dismissed, with costs. 

The present appeal is brought with the leave of 
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the Court a quo. 

At the outset of the hearing counsel for 

respondent (who did not appear in the Court below) applied 

for an amendment of the stated case to include the 

following factual allegations (the abbreviated references 

in brackets are mine): 

(1) "...Plaintiff, through his then 

attorney intended but failed to 

institute action against the (Ciskei 

Fund) within the time period . 

stipulated in Section 22 of the 

(Ciskei Act) and . . . plaintiff's 

claim against the said ....Fund has 

become prescribed." 

(2) "Plaintiff's attorney is funding this 

action". 

The application was opposed on behalf of appellant on the 

ground that these allegations, accepting their truth, 

were irrelevant. After hearing counsel's submissions the 

Court intimated that its decision would be incorporated in 

this judgment. I shall state that decision in due 
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course. 

The judgment of the Court a quo is reported as 

Palvie v Motale Bus Service (Pty) Ltd 1991(2) SA 514 (C). 

In the circumstances I shall set out only a brief resume 

of its reasons for reaching the conclusion it did. 

Before doing so it is appropriate to refer to 

the relevant terms of the statutes and undertaking in 

question as also certain regulations made under the South 

African Act. 

Beginning with that Act, it came into force in 

June, 1972 and was the current South African third party 

insurance legislation at the time of the collision in this 

case. It was repealed in 1986 subject to certain 

savings. S 2(1) made it an offence to drive a motor 

vehicle in a public thoroughfare or place unless it was 

insured under the Act by an authorised insurer. An 

authorised insurer was defined as meaning, briefly, an 
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insurance company authorised by agreement with the State 

President to insure motor vehicles for the purposes of the 

Act. S 2(2) excluded certain vehicles from the basic 

prohibition in s 2(1). Among them was a vehicle described 

in s 2(2)(b) as one 

"....registered at a place outside the Republic 

in terms of a law in force at that place, if the 

person who drives or permits another person to 

drive such motor vehicle has made such provision 

as may have been prescribed, to ensure that 

compensation will be paid for any such loss or 

damage as is mentioned in section 21, which may 

be caused by or arise out of the driving of such 

motor vehicle in the Republic by its owner or by 

his servant or agent." 

For convenience I shall use the word "foreign" in relation 

to such a vehicle or its owner or driver, or in relation 

to insurance pertaining to it. 

The loss or damage mentioned in s 21 was, 

broadly put, that which a third party sustained as a 

result of bodily injury to himself, or the death or bodily 

injury suffered by anyone else, caused by or arising out 
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of the negligence or otherwise unlawful driving of an 

insured vehicle anywhere in South Africa. 

The provision required to be made in terms of s 

2(2)(b) was prescribed in regulations made under the Act 

as published in Government Notice R 1710 contained in 

Regulation Gazette 1670 of 29 September 1972 and later 

amended from time to time. Reg 4 laid down that no 

foreign vehicle was to be driven in South Africa unless 

i.a. insured under the Act or unless its owner or driver 

possessed a declaration of insurance issued in respect of 

the vehicle under insurance legislation corresponding to 

the Act and operative in certain named countries. The 

countries referred to at the outset were Botswana, Lesotho 

and Swaziland. Later, Transkei, Bophuthatswana and 

Ciskei were added. In respect of each such country it was 

stipulated that the issue of the declaration was to be 

subject to an undertaking by the relevant insurer or Motor 
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Vehicle Assurance Fund in that country, as the case might 

be. - The undertaking required by the regulation in the 

case of Ciskei was one by the Ciskei Fund to pay 

compensation in respect of loss or damage caused to any 

person "in the circumstances and subject to the conditions 

prescribed" by the South African Act. 

S 3 of the Act imposed upon the owner of an 

uninsured vehicle the same obligation as rested upon an 

authorised insurer. However, this liability was 

specifically excluded in the case of a foreign vehicle 

carrying foreign insurance. 

S 27 provided as follows: 

"When a third party is entitled under section 21 

to claim from an authorised insurer any 

compensation in respect of any loss or damage 

resulting from any bodily injury to or the death 

of any person caused by or arising out of the 

driving of a motor vehicle insured under this 

Act by the owner thereof or by any other person 

with the consent of the owner, that third party 
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shall not be entitled to claim compensation in 

respect of that loss or damage from the owner or 

from the person who drove the vehicle as 

aforesaid, or if that person drove the vehicle 

as a servant in the execution of his duty, from 

his employer, unless the authorised insurer 

concerned is unable to pay the compensation." 

S 28 gave an authorised insurer who paid 

compensation under ss 21 or 26 a right of recourse in 

certain specified circumstances against i.a. the owner or 

driver of a vehicle insured under the Act. 

As far as the Ciskei Act is concerned, it 

contains provisions which are practically identical to the 

sections of the South African Act to which I have 

referred. The sole material difference is that there is 

only one insurer in Ciskei and that is the Ciskei Fund 

itself. 

The undertaking given by the Ciskei Fund says 

this:-

"Undertaking by the Motor Vehicle Assurance Fund 

of Ciskei to ensure payment of compensation in 


