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HOWIE, AJA

Oon 20 Octobef 1955, in Du Toit's Kloof Péss, a
collision occurred involwving a véhicle driven-by appe;lant
and a vehicle driven by an employee of the :espondent
company. Appellant .was- injured and his minor child
killed.

Arising from the collision and the consequent

damages sustained by appellant he sued respondent in the

‘Cape Provincial Division at common law as the employer of

the d;iver of the other vehicle,-alleging that the latter
had, ﬁhile acting within the eoursé and scope of his
employment, driven negligehtly and so caused -thg
coilision. Appellant also alleged that because the other
vehicle was not insured under the'Compulsory Motor Vehicle
Insurance Act, 56 of 1572, he was not entitled to claim
compensation under.s 21 of that Act.

In its plea respondenf, a Ciskeian company



carrying on business in the Cape Peninsula, admitted
being . the driver's employer ‘but denied the essential
allegations which I have mentioned. Respondent averred, .
on the cont;gry, that the vehicle driven by its eﬁployee
was duly insured in Ciskei in terms of that country's '
Compulsory Motor Vehicle Insurance Act, 4 of 1583 (fthg'
Ciskei Act").

After. thg close - of pleadings the parties
submitted a stated case to‘the Cﬁurt a quo in terms of-
Rule 33(1). The stated casé -embodied certain agrgea
facts and annexed a copy of the éiskei Act as well as a
copy of a written undertaking givgn bf-the Ciskeian Motor
Vehicle Assurance Fund ("the Ciskei’Fund"} to the South
African Minister of Transport and dated 13 June 1983.

The agreed facts may be summarised as follows.
- The vehicle driven by respondent's servant was régistered

in Ciskei under Ciskeian law. It was also insured there



by the Ciskei Fund in terﬁs of the Ciskei Act. The
ekistence of-éuch insurance was reflected in a declaration
of insurance in the owner's possession issued to the owner
by the Fund, -which declaration was issued subject to thé
undertaking. At no relevant fime was the vehicle insured
under Act 56 of 1972 ("the South African Act").

The guestion presented to the CQurt a quo for
decision waé.‘whether,. on thosg facts,l appellant ‘wdsf
pfeciuded by s 27 of the South African Act from suing
respondent at common-law for the damages in questidn.

The ' Court {MARAIS J),:_having analysed the
provisions of the Ciskei Act, the South;African Act and
the undertaking, came to the conclusioﬁ that con a proper
interpretation of s 27 of the South African Act, the terms
of that section precluded appellant's common law suit.
The claim waé therefore dismissed, with costs.

The present appeal is brought with the leave of



the Court a guo.

At the ohtset of the hearing counsel for
respondent {(who did not appear in the Couft below) applied
for an amendment of the stated case to include the
following féctqal allegations (the abbreviatea references
in brackets are mine}:

(1) "....Plaintiff, through his then
attpfney intended .- but ~ failed to
institute action against the (Ciskei
Fund) within the ntimev period
stipulated in Section 22 of the
(Ciskei Act) and .... plaintiff's
claim against the. éaid :...Fund has

become prescribed.™

{2) " "plaintiff's attorney is funding this
action". '

The applicétion was 6pposed on beha}f of appellan£ on the
ground that these allegations, gccepting their truth,
were irrelevant. | After hearing counsel's submissions the
Court intimated that its decision-would be incorporated in

this judgment. I shall state that decision in due



course.

The judément éf the Court a guo is reportéd as
Palvie v Motale Bus Service (Pty) Ltd 1991(2; SA 514 {C).
In the.c;rcumstances I shall set out bnly a brief resumé
of its reasons for reaching the conclusion it did.

Before doing so it is éppropriate to refer to
the relevant terms of thel'statutes and_‘under;aking in
question as also certain régulations made under fhe South

African Act.
Beginning with that Act,' it came into force in
" June, 1972 and was the current South African third party

insurance legislation at the time of the collision in this

case. It was repealed in 1986 Subject to certain
_ ‘ .

. savings. S 2(1) made it an offence to drive a motor

vehicle in a public thoroughfare or place unless it was

insured under the Act by an authorised insurer. An

‘authorised insurer was defined  as meaning, briefly, an



insurance company authorised by ggreement‘with the State
Preéidgnt to insure motor vehicles for the pufpbses of the
Act, S 2(2) excluded-certain vehicles from the basic
prohibition in s 2(1). Among them was a vehicle described

in s 2(2)(b) as one

"....registered at a place outside the Republic
in terms of a law in force at that place, if the
person who drives or permits another persoﬁ to
drive such motor vehicle has made such provision
as may‘ have been prescribed, to ensure that
compensation will be paid for any such loss or
Jdamage as is mentioned in section 21, which may
be caused by or arise out of. the driving of such
motor vehicle in the Republic by its owner or by
his servant or agent." '

' For convenience I shall use the woré "foreign" in relation
to suéh a vehicle or its owner or driver, or in relation
to insurance pertaining to it. (

The loss orx damage mentioned in s 21 was,
broadly put, that which a third party sustained as a

result of bodily injury to himself, or the death or bodily

injury suffered by anyone else, caused by or arising out



of the negligence or otherwise unlawfu% driving of an
insured wvehicle anywhere in South'Africa.

The provision. required to be made in terms of s
2(2)(b) was prescfibed in regulations made under the Act
as published in Government ‘Notice ‘R 1710 contained _in‘
Regulatiocn Gézette 1670- of 29 September 1972 and later
amended; from time to time. Reg 4 laid down that no
foreién vehicle was to be ariven in South Africa unless
~i.a. insured under the Aét or unless itg‘owner or‘dfiver
possessed a déclaratioﬁ of insurance iséued in respect of
_the vehicle under insurance legislation corresponding to

the Act and operative in certain named countries. The

‘coﬁntries referred to at the out;et were Botswana, Lesotho
and Swaziland.. Later, T?anskei, Bophuthatswana and
Ciskei were added. In respect of each such country it was
stipulated thaf ‘the issue o©of the declaration was to be

subject to an undertaking by the relevant insurer or Motor



Vehicle Assurance Fund in that country, as the case might
be. - The undertaking required by the regqulation .in the
case 'of Ciskei was one by the Ciskei Fund to pay
compensation in respect of loss or damage caused to any
person "in the circumstances and subject to the conditions
prescribed” by the South African Act.
S 3 of the Act imposed upon the owner of an
uninsured vehicle .the -same obligation as rested upon an
authorised insurer. 'ﬁéwever, this liability was
specifically excluded in the case of a foreign wvehicle -
carrying foreign insurance.
S 27 provided as follows:
"When a third party is entitled under section 21
to claim from an authorised insurer any
.compensation in respect of any loss or damage
resulting from any bodily injury to or the death
of any person caused by or .arising out of the
driving of a motor vehicle insured under this

Act by the owner thereof or by ‘any other person
with the consent of the owner, that third party






