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JUDGMENT

HARMS AJA:

The appellants and their co-accused (one Sokoyli) were
convicted of, inter alia, two counts of rr;urder, two of
attempted murder and one of robbery. No evidence was led
in extenuation and the trial court (Kroon J sitting with
aésessors in the Eastern Cape Divisioﬁ) did n6£ find any
extenuating circumstances. The then mandatory sentence of
death was imposed in .respect of each of the two counts of
murder and sentences of imprisonment in respect of the

other c¢ounts.
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An appeal against their conviction on the murder and
attempted murder counts as well as against the finding
that there were no extenuating circumstances was dismissed
by this Court on 7 éeptemher 1989 (Case no. 513/91). The
panel appointed in terms of s19(1) of the Criminal Law
Amendment Act 107 of 1990, after having considered the
matter, made a finding that, in its opinion, the sentences
of death would probably' have been imposed by the trial
court on the first appellant, but not on the second
appellant or Sckoyi, had the provisions of s 4 of the Act

been in operation at the time sentence was passed,

As a result the first appellant's case was heard on 18
February 1992 and judgment reéerved. On 24 February the
Registrar of this Court was informed that the Minister of
Justice had decided to refer, in terms of s19(11)(b)}, the
second appellant's case to this Court. That required a

separate hearing. This judgment deals with both appeals.



In both matters application was made in terms of
s19(12)(b){(iii) of the Act to set aside the sentences and
to remit the case to the trial court for the hearing of
evidence relating to mitigating factors. It is, however,
convenient first to give a synopsis ¢of the relevant facts
of the case before dealing with the merits of these

applications.

On 13 March 1986 the first appellant broke into the Haga

Haga Hotel 1in the district of Komga and stole a .22

revolver, Oﬁ 15 hpril 1986 the three accused conspiréd to
break into a store belonging to one Freitag to rob or steal
money. Freitag was chosen because of his age (66 years).
The accused boarded a bus the next day and travelled to the
store. The first appellant was armed with the revolver and
a clasp knife. They alighted some distance from the store

in order to prevent any detection. They waited until the
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store had been closed for the day and then, in order to
establish who was present at the premises, requested
Freitag to open the store to enable them to purchase some
food. Thereafter thef asked for petrol and permission to
use the telephone. They thereby established that Freitag
and Mr Promnitz (a frail 57 year old man)} presented the
only possible opposition to their plan. They left and
returned later that evening. In order to lure Freitag and
Promnitz from the house, they went to the generator room
on tHe property and stopped the engine. When the lights
went out, Freitag and Promnitz went to inspect. fromnitz
was attacked by the second appellant and Freitag then hid.
in the generator room. The first appellant fired a‘shot'
through the doof to dislodge Freitag. He achieved his aim.
The two victims were then marched to the house where
Freitag handed over a suitcase with a substantial amount of
money. It was cut open by the second appellant and the

money removed. The accused were dissatisfied with the loot



and because Freitag could not or did not point out more
money, the first appellant shot him at point blank range.
The shot was through the heart and was, in itself, fatal.
Promnitz, who was also shot at, was wounded, though not
fatally. Neighbours, Mr and Mrs Roux, having heard the
commotion, came with their wvehicle to investigate. After
wounding the first appellant in the arm, Roux was disarmed,
stabbed and then killed with his own firearm. Freitag
received some further shots (one through the eye) and Mrs
Roux was assaulted and shot at. The accused thereafter
érove off with the Roux's vehicle but the first appellant
- was appreheﬁded ﬁhe same night. As far as Roux's death is
concerned, the doctrine of common purpose was applied as no
finding could be made by the trial cﬁurt beyond reasonable
doubt as to who had shot him. The first appellant was,
however, held 1liable for Freitag's death as prineipal
offender and the other accused by virtue of their common

purpose.



The first appellant's application to have the sentences of
death set aside and the matter remitted for evidence
relating to mitigating factors, flows from counsel's
acceptance that the record as it stands does not reveal any
such factors., The application c¢onsists of a founding
affidavit by the appellant to which is annexed two reports
by experts, a letter from a prison warder and one from an
ex-employer, Mr Pretorius. The expert reports are not on
oath. They consist of facts obtained from the appellant
'dﬁring consultation and opinions based thereon. The
experts d4iad not &ttempt to verify any of the facts.‘The
appellant did not confirm the correctness of the facts
conveyed to the experts. It folleows that the application
is fatally defective, first, because it is based upon
unsworn allegations and, second,‘because the opinions are
not based on proven facts. These defects are not merely

formal but they affect the merits of the application. The



reports contain a number of materially conflicting
allegations of fact (all allegedly emanating from the
appellant) as well as a number of allegations which are in
conflict with the appellant's evidence at the trial. The
letter from Pretorius is, apart from the fact that it is
unsworn, of no value. He knew the appellant some nine
years before the commission of these crimes and his belief
that the appellant could not have planned to kill somecne
unless that person had harmed him "in a very bad way" was
shown by the appellant's case history to be false. The
prison warder's letter, also unsworn, deals with the
appellant's gbod béhaviour in prison since his convictién.
This material originated after passing of sentence and,
since exceptional circumstances are noﬁ present, cannot be

taken 1into account. See S v Nofomela 1992 (1) SA 740 (a)

748 E. It was also there held at 748 H - J that an

appellant, in order to succeed with an application such as

the present, must satisfy this Court:



"(a) that the proposed evidence is relevant to the
issues of mitigating or aggravating factors and the
exercise by the trial Court of its discretion in the
light of the new test;

(b) that, save for exceptional circumstances, there
is a reasonable possibility that such evidence would
have been presented to +the trial Court by the
appellant if the test had been what it now is;

{c) that ' the proposed evidence would presumably be
accepted as true by the trial Court;

(d) that, if accepted, such evidence could reasonably
lead to a different sentence; and

(e) that, save for exceptional circumstances, there
is a reasonably acceptable explanation why such
evidence was not led at the trial. Situations falling

under (b) above would comply with this requirement."

I now ﬁrocegd to consider whether the expert reports
(assuming them to be properly before thisl Court) comply
with the requirements. The factual matter contained in.the
reports and which was obtained from the first appellant is
relevant to enable the court to assess the appellant as a
person and to determine whether, in the light thereof, the

sentence of death is the only appropriate sentence. These






