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JUDGMENT

SMAL.BERGER, JA:

This appeal involves the proper interpretation
of s 323 of Act 51 of 1977 ("the Act") as substituted by
s 14 of Act 107 of 1990 ('"the amending Act'"). For
convenience I shall refer to s 323, as substituted, as

"the amended s 323". The circumstances'giving rise to



the appeal are the following. On 16 September 1987 the
appellant was convicted of murder in ' the Witwatersrand
Local Division by LE GRANGE J and two assessors. No
extenuating circumstances were found and he was
accordinély sentenced to death. The appellant was
refused 1leave to appeal against his conviction énd
sentence by the trial Judge,. but was subsequently
granted such leave by this Court..

Shortly before the hearigg of the appeal the
only witness who had directly implicated the appellant
in the commission of the offence, one Chabedi, deposed
to an affidavit in which he sought to retract his
previou; testimony. This gafe rise, at thé hearing of
the appeal, to an application for an order setting aside
the appellant's conviction and sentence and remitting
the matter to the trial Court for further evidence.
The application was granted. At tﬁe resumed hearing the

trial Court, having heard further evidence, again



convicted the appellant of murder. In the absence of
extenunating circumstances he was once again sentenced to
death. The appellant was refused leave to appeal
against his conviction and sentence by the trial Judge
and on 18 October 1989 his petition to this Court
seeking such leave was dismissed. On 12 December 1989
the appellant petitioned the State President for mercy
in terms o¢f the relevant provisions of the Act. His
plea for clemency was granted on 24 April 1990 and his
sentence was commuted to one of 20 years' imprisonment.
The amending Act came into operation on 27
July 1990. The provisions of the amended s 323 (to
which I shall refer in detail later) caused the
appellant, through his attorney, ¢to write to the
respondent ("the Minister") on 24 August 1990. In his
letter the appellant sought to prevail upon the Minister
to refer the gquestion of the correctness of his

conviction to this Court for its consideration. His



request was founded on the premise that the Minister
ocought to entertain a doubt as to the correctness of his
conviction (for the reascons stated in his letter), as
well as on the assumption that the amended s 323
empowered the Minister to act as requested. The
Minister's response (acting through the Director-
General: Justice) was that the amended s 323 was not
applicable to the appellant as he was not "a person
..... sentenced to death"” as envisaged in the section.
This led to an application by .the appellant in the
Witwatersrand Local Division, in Eerms of Rule 53 of the
Uniform Rules of Court, to bring the Minister's refusal
to invoke the provisions of the amended s 323 under
review.

The matter -came before ZULMAN J. After
hearing argument the learned Judge a quo dismissed the
application with costs. He held that the appellant

"was not a person who qualified, as a matter of law, to



require the respondent to exercisé‘the powers given to
the respondent in terms of the new section 323". The
basis for his conclusion was that the amended s 323 is
only applicable in the case of a person under an
existing death sentence and does not apply to someone
whose death sentence has been commuted. The matter now
comes before us in consequence of leave granted by the
Judge a quo.

The appellant failed to lodge his notice of
appeal timeously. He now applies for condonation of
his failure in this regard. The respondent does not
oppose the application. However, it does not follow as
a matter of course that condonatiqn should be granted.
The necessary prerequisites for condonation must still
be established. The appellant's attorney was at faﬁlt
in failing to lodge the notiqel of appeal timeously.
The reasons for such failure appear from his affidavit

in the condonation application. He was not seriously



at fault, and his c¢onduct wlould be no bar to the
granting of condonation provided there are reasonable
prospects of success on appeal. If there are no such
prospects of success there would be no point in

granting condonation (Melane v Santam Insurance Co Ltd

1962(4) SA 531 (A) at 532 D; Louw v W P Kodperasie Bpk
1991(3) SA 593 (A) at 597 C).

The central issue 1in the present appeal is
whether the amended s 323 ié capablé of being invoked by

the Minister in the particular circumstances of this

matter. If not, cadit quaestio. The determination
of this issue depends upon the correct interpretation of
the amended s 323 within its proper contextual
framevork.

Prior to the amending Act coming into
operation the imposition of the death sentence was
mandatory where a person oyer the age of 18 years was

convicted of murder without extenuwating circumstances



(s 277(1)(a) read with s 277{(2) of the Act). A person
so convicted had no automatic right of appeal. He
could only appeal to this Court with leave of the trial
Judge (or any other Judge of the provincial or local
division concerned if the trial Judge was not available)
or, if such leave was refused, with leave of this Court
on petition to the Chief Justice (s 316(1) and (6) of
the Act). A refusal by this Court to grant leave to
appeal was final (s 316(%9)(a)). Save perhaps in cases
where leave to appeal was sought solely in respect of
sentence (including a finding of absence of extenuating
circumstances), a refusal of leave to.appeal by this
Court would necessarily have involved a consideration of
the merits of the petitioner's conviction. 1In cases
where the convicted person did not seek leave to appéal,
or having sought and obtained - such 1leave did not
prosecute the appeal, there was ﬁo procedure {apart from

that provided for in s 323 of the Act) whereby the



correctness of his conviction could be considered and
pronounced upon by this Court beforé the sentence of
death was carried out.

Prior to its amendment s 323(1) of the Act
provided as follows:

"If the Minister, in any case in which a
person has been sentenced to death, has any
doubt as to the correctness of the conviction
in question, and such pérson has not in terms
of section 316(1) applied for leave to appeal
against the conviction or has not prosecuted
an appeal after leave to appeal against the
conviction has Dbeen granted or has not
submitted an application to the Chief Justice
in terms of section 316(6) for condonation or
for leave to appeal against the conviction,
the Minister may, on behalf and without the
consent of such convicted person, refer the
relevant record, together with a statement of
the ground for his doubt, to the Appellate
Division, whereupon that court shall consider
the correctness of the conviction in the same
manner as if it were considering an appeal by

the convicted person against the conviction.”
The effect of the section was that where the correctness
of the conviction of a person sentenced to death had not

received the attention of this Court either on appeal or






