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MILNE JA:

The appellant was convicted of the rape and
murder of a 14 year old school girl. On the rape charge
he was sentenced to 10 years' imprisonment. On the
murder charge no extenuating circumstances were found and
the death sentence was imposed. With leave of the trial
court he appealed to this court against the rape
conviction and against the finding that there were no
extenuating circumstances and accordingly against the
sentence of death. The appeal was dismissed on 25 May
1990. Thereafter, in terms of section 19 of the Criminal
Law Amendment Act 107 of 1990, the case was considered by
the panel appointed under that section "and the panel
found that the sentence of death would probably have been
imposed by the trial court had section 277 of the
Criminal Procedure Act as substituted by section 4 of the

1990 Act been in operation at the time sentence was

passed.
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The matter now comes before this court in terms

of section 19(12)(a) of the 1990 Act.

The factual background is fully dealt with in
the judgment of this court. It is not reported but was
delivered on 25 May 1990 in Appeal Case No 533/89. I do
not propose to repeat the facts but the relevant back-
ground may be 'briefly summar;sed as follows:—- At the
time he committed the offences in questidn the appellant
was 20 years and 8 months old and the deceased was nearly
15 years old. The deceased was a virgin and a devoted
young Christian. She and the appellant lived with their
respective parents in Eshowe. Both mothers were members
of the samé church and the appellant's mother had visited
the house of the mother of the deceased on several
occasions before the date when these offences were
committed. The deceased was in Std 7 and in order to
travel to and from school éhe used a road which passed

through the Dhlinza forest. She left the school at about
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2.30 p.m. on 21 July 1988 and on her way home she was

raped and murdered by the appellant. The relevant
findings of the trial court as,6K to the precise
circumstances in which the deceased met her death were

the following:

"We are left with circumstantial evidence only as
to the events in Dhlinza forest on the 21st of July
1988. The following circumstances are beyond
dispute.

The deceased's blazer was found neatly folded.
Her shoes were found unbuckled. There is no
evidence before us of signs of any struggle, either
along the paths or in the vicinity of where these.
clothes were found. The deceased's bra (sic) had
been removed without apparent damage to. it. These
circumstances, to our mind, show that there may have

"been some voluntary association with the accused on

the part of the deceased. Although we find it to be
unlikely in the circumstances we must consider the
possibility that there was some petting between
these two people prior to the intercourse and the
death of the deceased and, on the basis only of it
being reasonably possibly true, we give the benefit
of the doubt in this regard to the accused.

We also know, and this is a gircumstance oflsome
importance, that the deceased  was a shy,
inexperienced, Christian and obedient girl who was
also menstruating at the time. These circumstances,
to our mind, make it almost impossible to believe
that she would have consented wvoluntarily to
intercourse. If one takes, in addition to these

- circumstances, the conduct of the accused following

upon the intercourse, the inference is to our mind
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inevitable that there was no consent to intercourse.
It is possible that the deceased was already
unconscious at the time of intercourse. The blow to
the back of the head could have caused a loss of
consclousness. The injury to the vagina was caused
shortly before death, but it is not possible to
speculate Tfurther on that possibility. It is
sufficient to find that the circumstances were such
that we can infer nothing else than that there was
no consent to intercourse,

The accused must, ﬁherefore, be found guilty on
the first count. '

As far as the second count is concerned we have
the fellowing undeniable circumstances. The
deceased was found with a ligature tightly wound
around her neck tightened with a stick. There was
an injury to the back of her head which probably
caused 'unconsciousness. She had been hidden under -
branches and leaves. There were no signs of manual
strangulation. There were no finger-marks around
the ligature which may have been expected if a
deceased attempts to free herself of the
strangulating 1ligature. This may be an indication
that the deceased was already unconscious when the
ligature was placed around her neck.

It is argued on behalf of the accused that the
Court should accept his version, namely that he
thought she was already dead, and that if a
cenviction of murder were to follow it should be on
the basis of dolus eventualis in the sense that
although he thought she was dead he recognised the
possibility that she was alive and strangled her
knowing of "that possibility. I cannot accede to
this argument. The version related by the accused
is so bizarre as to defy credence. I cannot for a
second believe that a person who believes that a
person has been accidentally killed, would try to
make an accident look like murder. It is
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conceivable that a person would try to make murder
look like an accident, not the other way round. The
only inference to be drawn . from the fact of this
stranqulation is that it was done with the intention
to cause death. No other inference is open.

I have had some regard to the comparative
youthfulness of the accused and his degree of
development as I am enjoined to do in the Mtsweni
case. I can find nothing in the accused's
background, his degree of development, that would
make the fact that he 1lied take a different
complexion to the one that I have put on it. The
only reason for his having lied, both in respect of
the rape charge and of the murder charge, can only
be to disguise or lessen his implication in these
offences.

The unanimous finding of the Court is that the
accused put the ligature around the deceased's neck
with the direct intention to kill her. He is found
guilty also on the second count as charged."

These findings were left undisturbed by the
judgment of this court and on that basis it was submitted
on the appellant's behalf that the following version was
reasonably possibly true:

"({a) Die beskuldigde en die oorledene het mekaar
geken; ‘

(b) Die oorledene het vrywilliglik saam met die
beskuldigde in Dhlinzabos ingegaan;

(¢) Daar was, minstens op die basis van 'n redelike
moontlikheid, liefkosinge tussen hulle;

(d) Die Dbeskuldigde het onder die invloed van
wellus die oorledene verkrag;

(e) Mediese getuienis en die appellant se getuienis
dul daarop dat beide partye seksueel onervare
was;

(f) Die oorledene was kort na die verkragting



7

bewusteloos geslaan by the appellant]
waarskynlik as gevolg van 'n hou tot die kop
waarskynlik toegedien van agter af terwyl 'sy
weggehardloop het om die verkragting te
rapporteer;

(g) Die beskuldigde het die oorledene vermoor deur
haar met haar skooluniform gordel te verwurg
deur 'n stok te gebruik om die gordel op te wen

so0os 'n tourniquet, terwyl die ~oorledene
bewusteloos was;

(h) Die verwurging het waarskynlik 'n aanvang
.geneenm baie kort na die verkragting, 4 tot 5
minute op die meeste;

(i) Die beskuldigde was ongewapen en die moord was

nie voorbedag nie in die sin dat daar geen
voorafbeplanning was nie;

(3) Die beskuldigde het die oorledene vermoor om

haar te verhoed om die verkragting aan te
meld."

I agree that this version is, on the evidence,
reasonably possible and the question of sentence must

accordingly be approached on that basis.

It follows frem (a), (b)), (c) and (d4d) above
that it has not been excluded as a reasonable possibility
that it was only in the course of the "liefkosinge" that
the appellant formed the intention of raping the

deceased. It also follows from (h), (i) and (j} that it






