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CORBETT CJ

.The appellant stood ‘charged before O'Donovan AJ
and assessors in the Witwatersrand Local Division on two
counts of murder (counts 1 and 3), two counts of robbery
with aggravating circumstances (counts 2 and 4) and one
count of housebreaking with intent to steal and theft
(count 5). Upon arraignment appellant pleaded guilty to
counts 1, 2, 3 and 4 and guiity on count 5 to theft.
The last-mentioned plea was accepted by the State.

The State proceeded to lead evidence on counts
1, 2, 3 and 4 as fully as if the accused had pleaded not
guilty. The evidence giver; by the State witnesses was
hardly challenged by the defence. The appellant did not
give evidence or call any witnesses on the merits, but
did testify in regard to extenuating circumstances.

The Court a guo found the appellant guilty as
charged on counts 1, 2 3 and 4 and gquilty of theft in

respect of count 5. The Court held that there were no



extenuating circumstances in réspect of the murder counts
and the trial Judge imposed the death sentence on each of
counts 1, 2, 3 and 4; and a sentence of six years
imprisonment in respect of count 5. The appellant was
seﬂtenced on 9 February 1989.

The +trial Judge refused an application for
leave . to appeal against the death sentences and a
subsequent petition to the Chief Justice also failed.
Thereafter the appellant's case was considered by the
panel constituted in terms of sec 19 of the Criminal Law
Amendment Act 107 of 1990. The panel decided that had
sec 277 of the Criminal frocedure Act 51 of 1977, as
substituted by sec 4 of Act 107 of 1990, been in
operation at the time sentence ;as passed the sentences
of death would probably have been imposed by the trial
Court. Appellant's case was accordingly referred, in

terms of sec 19(12) of Act 107 of 1990, to this Court on

the question of sentence.



Counts 1 and 2 are linked in that they relate
to the same occurrence, as are counts 3 and 4. Count 5
relates to a third occurrence.

The facts pertaining to counts 1 and 2, as
revealed by the evidence, are shortly as follows. The
deceased, Mrs E M A Ferguson, then 67 years of age, lived
together with her former husband (they having obtained
what was described as "a divorce of convenience") in
Rewlatch in the district of Johannesburg. On the day in
question, 26 November 1987, Mr Ferguson went to work
early in the morning. During the course of the morning:
at about 09%h30, the deceased came to Mr Ferguson's place
of work in order to bring him some sandwiches. She
left, intending to return home. When Mr Ferguson
himself returned home at about 18h00 that evening he
found the deceased lying dead in the 1lounge. She had
been stabbed three times in the upper chest and there was

clear evidence of strangulation. The hyoid bone was



fractured. This indicated throttling by hand. The
doctor who performed the post-mortem examination was of
the view that the deceased was first stabbed and then
throttled, while still alive. He attributed death to
both the stab-wounds and the throttling. He estimated
that if the person who throttled the deceased had
maintained a constant pressure death would have occurred
within three of four minutes. Sixteen items of property
were missing from the home, including the deceased's
Toyota Corolla motor car, a television' set, a video-
recorder and ten video—-tapes. )

Prior to November iQB‘? the appellant had worked
as a casual labourer for a plumber named Hughes, who
stayed'in the same street as the Fergusons. On various
occasions Hughes had done plumbing work at the Ferguson
home. On each occasion the appellant assisted him with

the work. On the last occasion some damage was done to

a ceilihg in the bathroom and Hughes undertook to repair



this. Prior to the murder of the deceased he had not
‘done so, and had not instructed the appellant (who in the
meanwhile had left his employ) to do so.

After his arrest appellant made a confession
before a justice of the peace in relation to counts 1 and
2, which was admitted in evidence at his trial. In it
he stated that on 26 November 1987 he was busy repairing
a ceiling in what must obvicusly have been the Ferguson
home. The deceased left the house to go to the‘shops.
While she was away he drank rum and gin which was in the
house. After the deceased's return she prepared food
for him, which he ate.‘ The deceased came to the
bathroom with a plastic bag in which to put pieces of
the «ceiling. The appellant seized her. She broke
loose and ran to the diniqg—room. He followed her,
grabbed her, stabbed her with a knife and throttled her
until she was dead. He took the goods which were later

found missing, loaded them into the deceased's motor car



and drove off. He sold the television set and the
video-recorder. The motor car was stripped by a friend
of his. He was arrested before the parts of the motor
car could be sold.

Counts 3 and 4 concern a similar episode which
occurred on 11 December 1987. The victim this time was
66-year 0ld Mr N J van dexr Riet, who lived with his wife
in a house not far from the Ferguson home. He was a
pensioner, but his wife worked. On the day in question
she left for work at about 07hl5. Her husband was then
in good health. She returned that afterncon at about
16h30 to find her husband lying dead in the Xkitchen.
According to the post-mortem evidence he too had been
either throttled manually or strangled with a ligature or
killed by a combination of both. A number of items of
property were missing from the home, including a portable
radio, radio-tape player and about R180 in cash. In

this case as well the appellant made a confession to a



justice of the peace, which was admitted in evidence. It
appears that appellant used to do gardening work at the
Van der Riet home on Saturdays. The 1l1th of December
1987 was a Friday, but he went there to cut the grass and
explained to the deceased that he had come on the Friday
because he wished to go off early the following day.
The deceased gave instructions in regard to the work he
was to do. While he was working the deceased came
outside tec find out at what time the appellant wished to
leave on the Saturday. The appellant told him. As the
deceased was about to re-enter the house the appellaqt
seized him from behind and asked: ''Waar dié geld?"” The
deceased screamed. The appellant grabbed him round the
throat and forced him into the kitchen, where he
throttled him to death. He then helped himself to the
missing goods, packed them in a container and depa;ted.

He thereafter sold various items.



No evidence was led in respect of count 5, but
the indictment charges him with having on 3 June 1987
broken into a home in the Johannesburg district with
intent to steal and having stolen 22 items of property,
including a television set, a camera, and a portable
radio.

The evidence given by appellant during . the
inquiry as tco extenuating circumstances was terse in the
extreme. In chief he merely stated that he was 29 years
0old, that his only dependant was his sister, that he gave
the police "every co-operation"”, that he had admitte@
everything on the first four counts and that ﬁe was sorry
for what he had done. Under cross—-examination he
conceded@ that, having been caught in possession of many
of the items of stolen property he did not have much
choice other than to admit everything. He further
stated that he started feeling sorry "after this thing

had happened”.






