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JUDGMENT

CORBETT CJ:

The respondent in this appeal, I C I Canada
Incorporated (formerly C I L Incorporated and hereafter
referred to as C I L), a Canadian corporation, is and at
all material times has been the patentee of South African
patent no 76/5250 for an invention entitled "Deligni-
fication Process". The patent was granted on a convén—
tion application which was lodged at the patent office on
1 September 1976. The application for the protection of
the invention in the convention country (Great Britain)
was made on 5 September 1975.

Towards the end of 1984 C I L instituted action
against the appellant, Sappi Fine Papers (Proprietary)

Limited ("Sappi") in the Court of the Commissioner of

Patents, alleging that Sappi was and had been infringing



certain of the claims in patent no 76/5250 ("the patent
in suit”) and claiming an interdict and certain other
relief, including an inquiry as to damages. Sappi
defended the action, denying infringement and damages,
and it also counterclaimed for the revocation of the
patent in suit, alleging that it was invalid upon a
number of grounds.

The case was heard by Van. Zyl J as Commis—
sioner. After a lengthy trial he non-suited C I L on
the infringement 1issue and dismissed its c¢laim. In
regard to the counterclaim the learned Commissioner
upheld two of Sappi's grounds of invalidity, viz material
misrepresentation and anticipation, and made an order
revoking the patent in suit. The finding of anticipa-
tion related to only six of the twelve claims of the
patent in suit (Sappi claimed that two other claims, nos
9 and 11, were also anticipated) and was made in respect

of only one of four alleged anticipatory documents, viz a



printed publication known as "the Swedish Honshu" patent
application. Because Sappi failed in establishing
several of the grounds of invalidity claimed by it,
including inutility, ambiguity and insufficiency, and was
partially unsuccessful on the issue of anticipation, the
‘Commissioner made an order granting Sappi only two-thirds
of its costs in respect of the claim 'and the counter-
claim.

C I L appealed successfully teoc the Transvaal
Provincial Division ("TPD"), which set aside the order of
the Commissioﬁer and substituted one interdicting Sappi
from infringing claims 1, 3, 4, 5, 6, 9 and 11 of the
patent in suit, ordering an Iinquiry as to damages and
dismissing Sappi's counterclaim. The TPD granted Sappi
leave to appeal against the order interdicting the

infringement of the aforementioned claims, against the

)
order dismissing the counterclaim for revocation (but



T

only in respect of the ground of material misrepresen-
tation) and against the consequential order for costs.
On a petition to this Court leave to appeal was given in
respect of a further ground of revocation, viz anticipa-
tion by the Swedish Honshu patent application.

There are thus three main issues on appeal:
infringement, material misreprgsentation and anticipation
by the Swedish-Hénshu.patent. Before considering tpese
issues it is ﬂecessary, howéver, to sketch the general

industrial background to the invention which forms the

. subject-matter of the patent in suit and to examine the

patent specification..

Background

The invention of the patent in suit relates to
a process for the delignification of lignocellulosic
material, such as wood, straw and bagasse (the residue
after extracting the juice from sugar cane) under-

taken in order to produce cellulose suitable for the



manufacture of paper products. As this case relates to
the process as applied to wood I shall omit further
reference to straw and bagasse.

Wood is conmposed mainly of hairlike fibres,
consisting primarily of cellulose, which are bound
together by a substance known as lignin. Cellulose is a
sugar polymer with a very long molecular chain. Lignin
is also a polymer and similarly has a long molecular
chain. In wood the cellulose and the lignin are
intermixed to form a solid matrix with a rigid structure.
There 1is a third minor component of most woods,
comprising gums and oils, but these may be disregarded.
Woods are classified into soft woods and hard woods.
Soft woods are derived from trees of the conifer class,
whereas hard woods come from certain types of deciduous
trees. Soft woods contain much longer fibres than hard
woods, but both are valuable in the making of péper

products.



In order ultimately to produce paper it is
necessary that the wood be pulped. There are basically
two methods of pulping: mechanical pulping and chemical
pulping. Mechanical pulping is achieved by grinding,
using stone mills. It does not involve delignification
and it produces a pulp suitable for making newsprint.
In the case of chemical pulping, on the other hand,
delignification is the object of the process and it
produces pulps suitable for a wide range of paper-
making.There is also a hybrid process called semi-
éhemical pulping. In this matter, however, we are
concerned only with chemical pulping.

Delignification in térms of chemical pulping
involves the removal from the wood of the lignin and the
other non-cellulosic components, such as gqums. It is
achieved by means of a process known as "digesting" or
"cooking", in which the wood (usually in the form of

chips) 1is placed in a vessel, called a "digester",



tegether with a chemical agent in an aqueous solution,
known as the ‘'pulping liguor', and the contents of the
digester are heated under pressure for a chosen period of
time. During this process tpe liquor penetrates the
wood and reacts with the 1lignin and takes it into
solution, leaving the wood fibres relatively lignin-free
(depending on the degree of effectiveness of the cocking
process). When the cook is complete the 1liquor (with
the lignin in solution) is separated from the cellulose,
which then constitutes the wood pulp available for paper-
making. Different types and concentrations of chemical
agents in the liquor and different conditions and methods
pertaining to the cook will produce varying degrees of
delignification; and in general the greater the degree
of delignification the higher will be the quality of the
paper produced by the wood pulp.

Cne of the problems inherent in the chemical

pulping process is that while the delignification is



taking place the cellulose fibres themselves are to some
extent degraded and in particular tend to undergo a
process known as 'peeling', which has the effect of
shortening the molecular chains, thereby decreasing the
yield of cellulose and reducing the strength of the pulp
produced. For many years it has been the object of
research chemists in the pulping field to devise ways and
means of controlling or eliminating the'peeling reaction
and of removing the lignin while minimising the degra-
dation of the cellulgse in the fibres.

Chemical pulping processeé fall into two main
categories, based on the ingredients of the pulping
liquor. These are (1) the acid, which uses an acid
pulping ligquor and of which the sulphite process is an
important example; and {(ii) the alkaline, which uses an
alkaline pulping liquor and of which the soda and kraft
(or sulphate) processes are the best known. This case

is concerned only with the alkaline processes.






