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J U D G M E N T 

HARMS AJA: 

The appellant (the plaintiff in the court a quo) is a 

supplier of petroleum products, As part of its marketing 

effort it finances property owners to enable them to erect 

garages and petrol filling and service stations on a 

particular property; it then leases from the owner the 

completed garage in terms of a long lease; it sublets it to 

an operator who, inter alia, sells its products; and it 

registers a mortgage bond over the property to secure the 

loan to the owner. 

The respondent is the owner of a property situate in 
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Randfontein. On 18 February 1975 he, in terms of a 

notarial deed of principal lease, leased the property to 

the appellant (then known as Sonarep) for a period of 20 

years. The lease was duly registered on 21 May 1975. The 

preamble recorded that the respondent was the registered 

owner of the property, that a garage building was about to 

be erected thereon and that the appellant had agreed to 

lease the property from the respondent. The lease then 

provided that the respondent would erect the garage out of 

monies which the appellant undertook to lend to the 

respondent; the premises leased would be used as a garage 

and related services; a fixed rent of R770.00 per month 

would be payable; the tenant had the right to sub-let and 

had, during the subsistence of the agreement, the right of 

first refusal to purchase the premises. 

Of particular importance is clause 4 which reads as 

follows: 
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"This lease shall, subject to the provisions of 

paragraphs 16,17 and 19 hereof, be for a fixed period 

of 20 (TWENTY) years certain, commencing on a date to 

be specified in terms of a certificate to be issued by 

SONAREP, that the LEASED PREMISES are substantially 

ready and complete in all respects and that beneficial 

occupation can be given by the owner to SONAREP, the 

date in such certificate being deemed to be the 

commencing date of this Lease." 

As far as the clauses referred to are concerned, clause 16 

gave the appellant the right to cancel the lease in the 

event of a total destruction of the leased premises. 

Should it not exercise this right, the period during which 

it is deprived of beneficial occupation was to be added to 

the fixed period of 20 years of the lease. Clause 17 

granted it a right to terminate the lease in the event of a 

prohibition of or a restriction in the sale of its products 

as well as in the event of an expropriation. Clause 19 

provided a right to terminate upon 60 days' notice in the 

event of vis maior. 
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The mortgage bond which secured the loan was registered on 

14 May 1975. It recorded that R185 000.00 was lent and 

advanced by the appellant to the respondent at a rate of 5% 

interest per annum. Capital and interest had to be repaid 

in 240 consecutive instalments as from the date of 

completion as reflected in the certificate of completion. 

In conclusion it provided for the repayment of the full 

balance of capital if the lease was cancelled in terms of 

clauses 3, 16, 17 and 19 thereof or if it were to be 

cancelled or terminated otherwise than by effluxion of the 

fixed period as defined in clause 4 of the notarial deed of 

principal lease. (For purposes of this judgment the 

provisions of clause 3 of the notarial deed are of no 

consequence.) 

It is clear from the aforegoing that the respective 

provisions of the notarial lease and of the mortgage bond 

were interrelated and interdependent. 
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The appellant failed to issue a certificate relating to 

the inception date of the lease. This fact came to the 

notice of one of its employees, Mr Cronje, during 1986. 

The available correspondence on file enabled him to 

determine the date as being 1 December 1974 and he then 

gave instructions that steps be taken to have the date of 

commencement fixed for purposes of the lease. For some 

reason or other, the attorney instructed decided, rather 

than having a certificate issued, to prepare a notarial 

addendum to the lease. That was done, the respondent's 

signature was obtained, so too the appellant's managing 

director's, and the addendum was thereafter notarially 

executed and registered at the beginning of 1987. The 

addendum reads, as far as is relevant, as follows: 

" (1) The Owner and Sonarep have agreed that with 

immediate effect clause 4 of the Main Lease is deleted 

and the following is substituted therefor: 
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'(4) This lease shall, subject to the provisions 

of paragraphs 16, 17 and 19 hereof, be for a 

fixed period of 15 (FIFTEEN) years certain, 

commencing on 1st December 1974.' 

(2) In all other respects, the terms and conditions 

of the Main Lease shall remain unaltered and of full 

force and effect." 

Not only was the commencement date fixed but, as a result 

of an unexplained mistake by the firm of attorneys, the 

term of the lease was reduced from 20 to 15 years. This 

mistake was not detected by any of the appellant's 

executives or officers until approximately September 1987. 

The respondent's insistence that no mistake had occurred 

led to litigation in the Witwatersrand Local Division in 

which the appellant claimed rectification of the addendum 

by replacing the 15 year term with a 20 year term, and, in 

the alternative, an order declaring the addendum in the 

light of the mistake to be void. 

The court a quo (coram J H Coetzee J) dismissed the claim 
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with costs and subsequently granted leave to appeal to this 

Court. Although the evidence tendered on behalf of the 

respondent was rejected and that on behalf of the appellant 

accepted, the learned judge concluded that: 

(i) the claim for rectification could not succeed since 

the appellant had failed to prove a common continuing 

intention to retain the period of 20 years mentioned in the 

principal lease; 

(ii) the appellant's mistake was not iustus because it was 

due to its fault, i e the carelessness and inattention of 

its employees in not reading the proposed amendment to 

clause 4 properly before executing it; 

(iii) the appellant did not prove that the respondent knew 

or ought to have known of the appellant's unilateral 

mistake. 
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Before proceeding to deal with the legal issues involved, 

it is necessary to consider the respondent's case and the 

trial judge's findings thereanent. The respondent relied 

in his plea on an oral agreement reached with one Potgieter 

(on behalf of the appellant) during 1986 in terms of which 

it had been agreed to amend the lease by reducing the 

period to 15 years. That defence was demonstrated in the 

evidence to have been based upon a patent falsehood. 

The same falsehood was contained in a letter that preceded 

the litigation. The respondent's evidence, on the other 

hand, was that the amending documents had been delivered to 

him by a messenger who informed him that the documents 

represented a new lease; he then read the documents; he 

noticed the reduction in term; he telephoned his attorney 

to discuss the date of inception but not the reduction in 

term; and his impression was that the reduction had been 

inserted intentionally. The trial judge stated in his 

judgment that he had gained the impression that the 

respondent was deliberately lying when he testified that 
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he had noticed the reduction of the period to 15 years. No 

reasons were proffered in respect of the impression, nor 

was any finding made in accordance therewith. I am of the 

view that it must be accepted as overwhelmingly probable 

that the respondent did in fact read the document, and that 

he thereafter telephoned his attorney and read the document 

to him over the telephone. This must be so in the light of 

the importance to the respondent of the lease (especially 

its term of duration). Both he and his attorney were fully 

aware that the original lease provided for a term of 20 

years and that the bond repayments were linked thereto. It 

is, therefore, in spite of their denials, more than 

probable that they did discuss the change in term. At the 

trial, the appellant's counsel, in cross-examination, 

valiantly attempted to get the respondent to concede that, 

on reading the document, he did in fact realise that a 

mistake had occurred. The answers given indicated that 

that possibility did occur to him but, before counsel could 


