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MILNE JA: 

On 21 March 1990 the Recognition of the 

Independence of Namibia Act No 34 of 1990 came into 

operation. I shall refer to this as the Independence 

Act. Section 2(1) provides that: 

"The Republic shall cease to exercise any 

authority in the Territory referred to in the 

Treaty of Peace and the South West Africa 

Mandate Act, 1919 (Act No 49 of 1919)." 

It was held by the court a quo (Leveson J) that this 

deprived the court of jurisdiction to confirm a rule 

which had been granted before Namibia became independent. 

The judgment is reported in 1991(2) SA 315 (T). The 

factual background is as follows. 

The appellant company is engaged in the 

business of carrying money and other valuables throughout 

the Republic of South Africa and Namibia (I shall refer 

to Namibia throughout although in South Africa it was 
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generally called South West Africa before its 

independence). Amongst the appellant's clients are 

certain banks. In 1989 the appellant commenced 

transporting, on an ad hoc basis, cash and valuables for 

such banks in Namibia by means of its air service. 

Towards the end of that year it concluded contracts for 

a regular air service of this nature. It had, in 1987, 

been granted a non-scheduled air transport service 

licence entitling it to operate, inter alia, in the 

Republic of South Africa and Namibia. It is necessary at 

this stage to deal briefly with the relevant legislation 

in terms of which this licence was granted. Appellant's 

licence was granted in terms of section 9 of (what is now 

called) the International Air Services Act No 51 of 1949 

("the Air Services Act"). Section 1 of that Act defines 

"air service" as "any service performed by means of an 

aircraft for reward, and includes an air transport 

service". "Air transport service" is defined as "a 

service by aircraft for the carriage of passengers or 



4 

goods for reward, and includes such a service on 

chartered terms." Section 2 provides that subject to 

certain exceptions no person shall use an aircraft for 

the provision of any air service except under and in 

accordance with the terms and conditions of a licence 

granted to that person or deemed to have been so granted. 

The body which is given power to grant licences is the 

National Transport Commission established under section 3 

of the Transport (Co-Ordination) Act, 44 of 1948 ("the 

Commission"). Section 4 sets out the information which 

is to be supplied to the Commission in support of an 

application for a licence. Sub-section (l)(h)(ii) 

requires particulars to be furnished concerning "... the 

airports to be used." Section 5 provides for the 

publication of notice of applications and section 6 for 

the submission of representations in writing in support 

of or in opposition to such applications. Section 9 

deals with the powers of the commission with reference to 

such applications. Sub-sections (2) and (3) set out the 
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matters to which the Commission "shall" have regard in 

considering such applications. Section 9(4) provides 

that the Commission 

"... may grant wholly or in part any applica-

tion by an air carrier for the amendment or 

modification of his licence or the conditions 

thereof, if in its opinion by reason of altered 

circumstances or for any other good and suffi-

cient reason, including any consideration 

mentioned in sub-section (2) or (3), it is 

desirable to do so in the public interest or in 

order to avoid hardship." 

Section 10 is of crucial importance in this matter and I 

accordingly set out its terms in full. 

"Whenever an air service provided by an air 

carrier within any particular area or over any 

particular route is, in the opinion of the 

commission, satisfactory and sufficient to meet 

at a reasonable charge the need of the public 

for that class of air service within that area 

or over that route, the commission shall not 

grant a licence to any other person for the 

provision of an air service within substan-

tially the same area or over substantially the 

same route, in competition with the first-

mentioned air service: Provided that this sub-

section shall not be deemed to prohibit the 

commission from granting a licence for the 

provision of an air transport service over a 

route which overlaps any segment of a route 

over which an air transport service is provided 

by any other air carrier, if the commission is 
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satisfied that the provision of an air trans-

port service over such first-mentioned route is 

necessary in order to satisfy adequately the 

air transportation requirements of the 

public." 

I interject here that it is quite clear that 

this section, in terms, applies only to an application 

for the grant of a licence and does not apply to an 

application for the amendment of a licence or the 

conditions thereof. Section 11 provides for the matters 

to be specified in the licence and the conditions to be 

attached thereto. Sub-section (3)(a) empowers the 

commission inter alia to attach to a licence a condition 

that the aircraft to be used "... shall only operate at 

or from one or more specified aerodromes: ..." 

Regulations were promulgated in terms of section 22 of 

the Air Services Act. Regulation 3 provides for the 

issue of four classes of air service namely, 

"Class I - Scheduled Air Transport Service. 

Class II - Non-scheduled Air Transport Service. 

Class III- Flying Training Air Service. 

Class IV - Aerial Work Air Service." 
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Regulation 7 stipulates that applications inter alia for 

the grant and for the modification or amendment of a 

licence or the conditions thereof are to be made in the 

form prescribed in annexures to the regulations. The 

form, "Annex A", provides in paragraph 7 for "Particulars 

of air service it is desired to provide." This paragraph 

requires in the case of scheduled and non-scheduled air 

transport services the following to be completed: 

"(i) *The area to be served 
(ii) The route or routes *and towns tó be 

served 
(iii) *The aerodromes to be used/*Base or bases 

of operation 
(iv) Types and classes of traffic to be 

conveyed and assessment of potential 
traffic available 

(v) Frequency and timetables to which service 
will be operated 

(vi) Proposed tariff of charges or fares 

This is, of course, followed by the magic words much 

beloved by the compilers of forms "*Delete if not 

applicable." This paragraph of this form is the only 

reference that I have been able to f ind to "base of 

operations". It is not used in the Act nor in the body 

of the regulations. The Afrikaans version uses the word 
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"uitgangspunt". The record is silent as to the meaning 

of the phrase. The appellant's counsel told us that it 

meant, in effect, a place where the aircraft used in 

carrying out the service were "hangared" and from which 

they normally operated. This phrase would seem to derive 

its statutory authority from section 11(3)(a) referred to 

above. It was a condition of the appellant's licence 

that its "base of operation" was Wonderboom Airport which 

is apparently an airport near Pretoria. 

I return now to a narrative of the relevant 

facts. When the appellant decided to operate its air 

service for the banks in Namibia on a regular basis it 

was thought necessary to obtain permission from the 

Commission to use Eros Airport in Windhoek as a base of 

operation. An application was accordingly lodged by the 

appellant for the amendment of the conditions of its 

licence so as to add Windhoek as an extra base of 

operation. This was on 6 December 1989. It had earlier 



9 

applied for what it called "ad hoc permission" from the 

Commission to use Windhoek as a base of operation for a 

period of 90 days in order to provide a cash-carrying 

service for banks in Namibia on an ad hoc basis. The 

respondents submitted before the Commission and the court 

a quo that there was no provision in the Air Service Act 

or the regulations therefor. This permission was however 

"granted". Further such permission was "granted" on 2 

February 1990. The appellant alleges that the first such 

application, although referring to Windhoek Airport, was 

intended by the appellant (and understood by the 

Commission) to refer to Eros Airport and indeed the 

second "grant" refers to Eros Airport. It would seem 

that Eros Airport is actually in Windhoek whereas 

Windhoek Airport is, curiously enough, some 48 km outside 

Windhoek. There is some dispute about this detail as to 

whether Eros Airport was intended to be referred to but 

nothing turns on it. 


