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NICHOLAS JA: 

This is an appeal against two sentences of 

death. The appellant is Mfanafuthi Ntaka ("Ntaka"). He 

was charged in the Durban and Coast Local Division of the 

Supreme Court on four counts: (1) murdering Feni 

Makhosazane Gumede ("Gumede"); (2) murdering Velakuliphi 

Khoza ("Khoza"); (3) raping Joyce Mumu Habela ("Habela"); 

and (4) theft of clothing, a purse and cash belonging to 

Habela or Gumede. All of the offences were alleged to 

have been committed on the evening of 4 January 1988 and 

during the night which followed at Madundube Reserve in 

the district of Umbumbulu, Natal. 

When arraigned Ntaka pleaded not guilty on each 

of the four counts and said that he had no knowledge of 

the events which gave rise to the charges - during 4 to 

5 January 1988 he was at Mfolweni and not at or near 

Madundube. He was found guilty on all four counts. 
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The action took place at Gumede's kraal at 

Madundube. This consists of a number of structures, 

including the hut where occurred the events to be 

narrated and which will be called "Gumede's hut", and 

what was referred to in the evidence as "the main hut" 

which consisted of a number of rooms. 

The dramatis personae were Gurnede, Habela, 

Khoza and Ntaka. Gumede, according to the post-mortem 

report, was an obese, grey-haired, elderly female. She 

was aunt to both Habela and Ntaka, who are cousins. 

Habela was 24 at the time of the trial and Ntaka was 

somewhat older. Khoza was a teen-age herdboy. 

The main State witness was Habela, who was the 

complainant in count 3 and the only eye-witness. 

Evidence was also given for the State by Mboniseni 

Mthembu, who lived not far from Gumede's kraal - "within 

shouting distance". The reports on the post-mortem 
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examination held on Gumede and Khoza respectively were 

received in evidence by consent. The defence admitted 

the facts and findings contained in the reports, and made 

specific admissions that Gumede and Khoza each died on 4 

January 1988 as a result of brain damage caused by 

injuries suffered on that date. 

In giving evidence prior to conviction Ntaka 

persisted in his alibi defence, but after the verdict he 

again entered the witness-box to give evidence in 

extenuation. He then admitted that he had committed the 

crimes laid to his charge. Consequently there ceased to 

be any serious dispute on the facts. 

The trial court found that there were no 

extenuating circumstances on counts 1 and 2 and Booysen 

J, who presided, imposed the sentence of death on each of 

these counts, as he was obliged to under s 277 of the 

Criminal Procedure Act 51 of 1977 as it then stood. On 
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count 3 (rape) and count 4 (theft) Ntaka was sentenced to 

10 years' and 4 years' imprisonment respectively. 

Habela said in evidence that she and her two 

children visited her aunt Gumede over the Christmas 

holidays. On the evening of 4 January 1988 they and 

Khoza were together in her hut with Gumede who appears to 

have been lying on a bed. Between 9 and 10 o'clock there 

was a knock on the door. It was Ntaka. He was admitted. 

He had with him a nutted stick, more than a half a meter 

in length, and about 2,5 cm in diameter. He sat on a 

bench near the door, and smoked a dagga cigarette. He 

asked for the key to the house of his parents: this was 

given to him. He asked for a candle: a piece of candle 

was given to him. He asked for food, but Gumede told him 

that there was none: she had been away to have her teeth 

extracted. He then asked for money, but Gumede answered 

that she had no money - she had just paid her employees. 

At this stage she stood up and asked Ntaka to leave. He 
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replied that he was still smoking. Eventually, he stood 

up and made as if to go, but closed the door and turned 

and struck Gumede on the head with his stick. She fell 

on to the bed. Habela cried out, and Ntaka came and 

struck her on the right forearm. Khoza stood up to open 

the door, presumably to get outside. Ntaka caught hold 

of him, saying that the boy wanted to be an informer and 

report him. He struck Khoza on the head and when he fell 

to the floor, he struck him again on the head and on the 

face. He then turned to resume his interrupted business 

with Gumede, and struck her again and again. When she 

was lying still, he turned to Habela and told her to take 

off her panties. When she did not respond, he took them 

off himself, dropped his trousers and had sexual 

intercourse with her. She did not consent, but submitted 

because she feared that if she did not, he would do to 

her what he had done to the others. When he had 

finished, he told her that they must go and look for 

money in the main hut. He took the keys from the table 
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and they went together to Gumede's room in the main hut. 

Ntaka ransacked the place looking for money, which he did 

not find. He then collected clothing belonging to 

Gumede, which he packed into three bags. They returned 

to Gumede's hut. He looked into the pots and, finding 

food there, said that the dog was stingy with food 

although there was food. He came back to Habela, who was 

sitting with her baby on her lap and told her to put the 

child down. He had intercourse with her again. At about 

4 a.m. on 5 January, he had intercourse with her once 

more and then asked her to help him carry the goods to 

the bus stop. He told her that if she mentioned what he 

had done, he would kill her - that if she was asked who 

had done it, she was to say that two people had arrived 

and they had caused the damage. She left him at the bus 

stop, and on her way home entered Mthembu' s kraal and 

made a report in the terms which Ntaka had instructed. 

On the Friday, after Ntaka had been arrested, and she 

felt "he would not get me", she told the police the 
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truth. 

Mthembu said in evidence that he knew Ntaka 

well: they both lived at Madundube and had grown up 

together. At about 8.30 on the evening of Monday, 4 

January 1988, Ntaka, whom he had not seen for some time, 

came to Mthembu's home. He asked for cigarettes, which 

were given to him. He then asked for a stick because, he 

said, he was going to his girl friend and as it was 

drizzling he wanted a stick to sweep the dew from the 

grass in front of him as he walked to avoid getting his 

trousers wet. Mthembu said he did not have a stick to 

lend him, but Ntaka took a nutted stick from the floor. 

Mthembu indicated that it was about 0,75 m long and about 

1,5 cm thick. Ntaka left at about 8.40 p.m. Habela came 

to his house the following (Tuesday) morning and reported 

that criminals had come to Gumede's place and committed 

murder. 

In the report of the post-mortem examination 
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held on Gumede, it was recorded that she had sustained 

multiple extensive wounds on the face and the left side 

of the head and extensive fractures of the right maxilla 

and mandible, the left maxilla and mandible and the left 

frontal bone. There was extensive brain damages under 

fractures in the frontal and temporal areas. The cause 

of death was given as brain damage. A note on the report 

reads: "Injuries caused by a sharp heavy instrument 

applied with great force e.g. an axe." 

In the report of the post-mortem examination 

held oh Khoza, there were recorded a stellate-shaped 

laceration with a depressed fracture at the right 

parietal eminence, with underlying brain damage; a 

laceration on the left temple with a fracture of the 

temporal bone and underlying brain damage; and a 

fracture of the second vertebra of the cervical spine 

with destruction of the spinal cord. The cause of death 

was given as brain damage. A note on the report records: 
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"Head injuries caused by a blunt instrument and applied 

with great force." 

When Ntaka gave evidence for the second time, 

he said that for six years before her death there had 

been on-going difficulties between Gumede and himself 

about a sum of R80,00 which belonged to him and which she 

had persistently refused to repay. In consequence his 

"heart became sore." buring the day of 4 January, he had 

been smoking dagga. The last occasion was in the 

afternoon. Asked how the dagga affected him in the 

evenihg, he said that he could feel he was drunk. When 

Gumede did not give him food or money, he was upset. He 

thought about the R80,00 and then struck her. He 

intended not to kill her, but just to strike her. Khoza, 

he said at first, was not killed by him and later he said 

he did not intend to kill Khoza. He picked up the stick 

at Mthembu's house because "it would assist me in hitting 

her." 


