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J U D G M E N T 

F H GROSSKOPF JA: 

The Master of the Supreme Court ("The Master") 

refused to sustain an objection by the appellant to the 

second liquidation and distribution account ("the 

account") relating to Interfund Finance (Pty) Limited (in 

liquidation). The appellant thereupon brought an 

application in the Witwatersrand Local Division in terms 

of section 407(4)(a) of the Companies Act 61 of 1973 for 

an order setting aside the Master's decision. The 

appellant maintained that the full proceeds of two 

insurance policies which had been issued by the 

respondent ("the Southern") in favour of Interfund 

Finance (Pty) Limited ("Interfund") should have been 

awarded to the appellant, and it sought an order 

directing the Master to amend the account accordingly. 

The Master was cited as the first respondent in the court 
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a quo, the liquidator of Interfund ("the liquidator") as 

the second respondent, and the Southern as the third 

respondent. The Master and the liquidator abided the 

decision of the court, but the Southern opposed the 

relief sought by the appellant. The court a quo 

(Goldblatt AJ) dismissed the application. Leave to 

appeal was refused by the court a quo, but granted by 

this court. 

The appellant failed to comply with the rules 

of the Appellate Division with regard to the prosecution 

of its appeal. The appellant's notice of appeal was not 

filed timeously with the registrar of this court, while 

the record of the appeal was not lodged with the 

registrar within the period prescribed by the rules. As 

a result of its failure to lodge the appeal record 

timeously, the appellant was deemed to have withdrawn its 

appeal. (AD Rule 5(4A)(b)). The appellant was 

accordingly obliged to bring an application for the 
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condonation of the late lodging of the notice of appeal 

and the record of appeal, as well as f or an order 

reinstating the appeal. The outcome of such application 

is dependent upon whether or not the appeal has a 

reasonable prospect of success. An enquiry into the 

merits of the appeal is therefore necessary. 

On 7 March 1985 the appellant lent and advanced 

a sum of R500 000 to Interfund. The loan agreement 

provided for the loan to be secured by bank guarantee, 

but the loan in fact remained unsecured until 10 April 

1985 when Interfund ceded to the appellant its rights 

under an insurance policy ("the first policy"). The 

first policy was issued by the Southern. It was 

described as a "Mastersave 5 X 5 policy". Its 

commencement date was 1 April 1985. In terms of the 

first policy Ihterfund, as holder thereof, was to pay an 

annual premium of R500 000 for five successive years. 

The first policy would have matured ten years from its 
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commencement date, or on the prior death of the surviving 

life assured. The lives assured under the first policy 

were those of one Schendel and one Fritzler, both 

directors of Interfund, but Interfund was the "owner and 

beneficiary" of the first policy. Upon payment of the 

first annual premium the first policy acquired a "cash 

value", and Interfund immediately became entitled to 

apply for a "cash loan" against the security of the first 

policy. 

Interfund paid the first annual premium of 

R500 000 to the Southern on 2 April 1985; and shortly 

thereafter the Southern gave Interfund a cheque for the 

sum of R300 000 as a loan under the first policy, The 

Southern maintained that before handing over its R300 000 

loan cheque it required Interfund first to sign a printed 

form headed "Acknowledgement of Loan on Policy" ("the 

first acknowledgement of loan"). 

It was submitted by the appellant that material 
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terms of the agreement, as set forth in the first 

acknowledgement of loan, had been left blank, and that it 

was therefore inchoate and unenforceable. When Interfund 

signed the first acknowledgement of loan the blank spaces 

on the form had probably not yet been filled in, but 

since this was an agreement which was not by law required 

to be in writing, it was binding upon Interfund in the 

absence of fraud or error in connection with the 

subsequent recording of the terms. (National and 

Grindlays Bank Ltd v Yelverton 1972(4) SA 114 (R) at 118 

A-D; Fourlamel (Pty) Ltd v Maddison 1977(1) 5A 333 (A) 

at 342 A) . Some of the terms were never recorded. The 

spaces provided on the form for the amount of the loan, 

the applicable rate of interest and the date of signature 

have been left blank. There is, however, no dispute 

about the amount of the loan or the rate of 

interest. The date of signature of the first 

acknowledgement of loan cannot be determined with 
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absolute certainty, but it seems highly unlikely that the 

Southern would have parted with the R300 000 loan cheque 

before Interfund had placed its signature on the first 

acknowledgement of loan. The evidence is that Interfund 

was in fact informed that the loan would only be made 

against signature of the first acknowledgement of loan. 

The R300 000 loan cheque was not placed before the court 

a quo, but the evidence points to the conclusion that it 

was probably issued and handed over to Interfund by not 

later than 3 April 1985. In my opinion it is in any 

event inconceivable that the first acknowledgement of 

loan had not been signed by 10 April 1985 when Interfund 

ceded its rights under the first policy to the appellant. 

The first acknowledgement of loan recorded that 

Interfund had ceded all its rights under the first policy 

to the Southern as security for the repayment of the 

loan. As pointed out above this cession was probably 

concluded on 3 April 1985, but certainly prior in time to 
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Interfund's cession of 10 April 1985 to the appellant. 

It is common cause that the Southern also retained 

possession of the first policy once it had been 

processed. Delivery to the cessionary of a written 

instrument evidencing the ceded right is required for the 

proper completion of a cession, and it is of particular 

relevance in determining the rights of competing 

cessionaries of the same right of action. (Jeffery v 

Pollak and Freemantle 1938 AD 1 at 22; Labuschagne v 

Denny 1963(3) SA 538 (A) at 543H-544B; Trust Bank of 

Africa Ltd v Standard Bank of South Africa Ltd 1968(3) SA 

166 (A) at 184H-186B; but see Scott The Law of Cession 

2ed (1991) 27 et sqq.) 

On 12 April 1985 the appellant and Interfund 

concluded a second loan agreement in terms whereof the 

appellant lent and advanced a further sum of R350 000 to 

Interfund. The second loan agreement provided for 

security in the form of a guarantee by a bank or other 
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acceptable financial institution. It is the appellant's 

case that it was once again "prevailed upon", on some 

unspecified date, to accept a cession of Interfund's 

rights under an insurance policy ("the second policy") as 

security for the loan. The second policy was again 

issued by the Southern with commencement date 1 April 

1985. Its terms were the same as those of the first 

policy, but the annual premium was now R350 000. On 16 

April 1985 Interfund handed to the Southern its 

application for the second policy, together with a cheque 

for R350 000 and a further acknowledgement of loan on 

policy ("the second acknowledgement of loan") signed by 

it in blank. The second acknowledgement of loan was 

dated 16 April 1985. Interfund signed a further 

document, also dated 16 April 1985, in terms whereof it 

ceded its rights under the second policy to the 

appellant. There is a duplicate original of such cession 

bearing the same date. Both the original and the 
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duplicate original were retained by the Southern, and it 

is common cause that they were never forwarded to the 

appellant. The appellant contended that the rights under 

the second policy had been ceded to it on 16 April 1985 

in terms of the cession document, yet there is nothing to 

show that by then the appellant had already agreed to 

accept such a cession by Interfund as proper security for 

the loan. 

The second acknowledgement of loan recording a 

cession to the Southern was likewise dated 16 April 1985. 

It was handed to the Southern in anticipation of the 

issuing of the second policy. There is no allegation in 

the papers that the document recording a cession in 

favour of the appellant had been signed by then, or that 

it was handed to the Southern on the same occasion. It 

is unlikely that the Southern would have allowed a 

cession to the appellant before securing its own rights. 

For what it is worth, the second acknowledgement of loan 


