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1 . 

The respondent stood trial in the regional 

court at Cape Town charged with the illicit purchase 

of 8 unpolished diamonds in contravention of s 20 of 

the Diamonds Act, No 56 of 1986 (the "Act"). The 

alternative charge alleged that he had unlawfully 

possessed the diamonds thus contravening s 18 of the 

Act. He pleaded not guilty on both counts. A 

conviction followed on the main one. He was sentenced 

to 15 months' imprisonment of which 9 were to run 

concurrently with a previously imposed suspended 

sentence, should it become operative. His appeal to 

the Cape Provincial Division of the Supreme Court was 

allowed: his conviction and sentence were set aside 

without the substitution of a conviction on the 

alternative count. The judgment on appeal is reported: 

1990(1) SACR 30. In terms of s 311(1) of the Criminal 

Procedure Act, No 51 of 1977, the court a quo granted 

the appellant leave to appeal on the following two 
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2. 

questions of law: first, whether the respondent 

purchased the diamonds, having regard to the definition 

of "purchase" in s 1 of the Act; and second, whether 

he possessed them unlawfully. 

Warrant Officer Swartbooi, a member of the 

then S W A police stationed at Windhoek, was the key 

witness for the State. The trial court found him to be 

both truthful and reliable. The conflicting testimony 

of the respondent was rejected. The accepted evidence 

on the questions to be considered was to the following 

effect. (The extracts to be quoted from the record are 

taken from the evidence of Swartbooi.) 

The respondent and Swartbooi first made 

contact with each other when Swartbooi got in touch 

with him in December 1987. Details of that occasion 

are not stated in evidence. On 29 January 1988 the 

respondent received a telephone call from Swartbooi. 

He asked therespondent whether he was interested in an 

illicit diamond transaction. Swartbooi was operating 

as an agent provocateur. He arranged to meet the 
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3. 

respondent the following day at a flat in the Gardens 

Centre in Cape Town. The respondent kept the 

appointment and Swartbooi, incognito, received him and 

showed him 6 unpolished diamonds. Swartbooi quoted a 

price of R15 000 for them. The respondent asked whether 

he could take them away with him, sell them and return 

with the money: "dat hy graag die diamante wil saamvat 

en gaan verkoop en dan die geld vir my bring." This 

proposal fell through because the respondent was 

unable to leave the required deposit of R3 000. They 

parted company but not before they had arranged to meet 

again. Later that afternoon the respondent returned 

accompanied by another man. He introduced him as a 

prospective buyer: "sy koper". This person examined 

the diamonds. As they had brought no money with them, 

the respondent suggested that Swartbooi should go with 

them to some place where they could proceed with the 

transaction. He did not agree to this and so they left. 
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4. 

On 8 June 1988 Swartbooi agaih telephoned the 

respondent to say that he was in Cape Town at the flat 

and was still available to do "business". The respondent agreed to meet him there that afternoon. On his arrival Swartbooi introduced him to another person present. He was in fact Sergeant Barnabas, also a member of the then S W A police. Each policeman had a parcel of diamonds, 8 in all. They were shown to the respondent and he was told that they wished to sell them in one lot for R24 000. The respondent complained that the price was too high if he was to profit from the transaction: "dat hy ook h wins uit die besigheid wil maak en ... dat die prys baie hoog is." A reduced price of R22 000 was suggested and this the respondent found acceptable. He again asked to take the diamonds away with him, implicitly to show them to the buyer he had in mind. When this request was refused, the respondent left but it was arranged that he would be 5/... 



5. 

telephoned that evening. This call was made and they 

agreed to meet the next day at the flat. 

When the respondent arrived the following 

morning Barnabas was present. Some general 

conversation ensued before the respondent was handed 

the diamonds. Swartbooi asked whether he was satisfied 

with the proposed price of R22 000. He replied that 

it was still too high. It was further reduced, this 

time to R20 000. The respondent undertook to return 

with this sum after the diamonds had been sold: "Ons 

het die prys verlaag na R20 000,00 en beskuldigde het 

saamgestem dat hy wel die R20 000,00 nadat hy die 

diamante gaan verkoop het, vir ons die R20 000,00 sal 

terugbring." As the three of them left the flat the 

respondent objected to Barnabas accompanying them. He 

remained behind and the respondent and Swartbooi 

proceeded to a lower level of the building. At this 

point Swartbooi sprang the trap by giving a 
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6. 

prearranged signal to a colleague, Constable Williams, 

who thereupon appeared on the scene. The respondent 

reacted by taking the diamonds from his pocket and 

throwing them away. They were retrieved and he was 

arrested. 

Other evidence confirms the arrangement as 

regards the disposal of the diamonds. The respondent 

at no stage had any money on him or indicated that he 

was in a position to buy the diamonds. Swartbooi under 

cross-examination said that from their conversation he 

gathered that the respondent had a buyer in mind: "dat 

hy wel 'n koper het wat die diamante kan koop." 

Barnabas confirms this. He said: "Hy het toe gesê hy 

sal na die koper toe gaan." 

On this evidence the regional magistrate 

concluded, incorrectly, that a sale between the police 

traps and the respondent had taken place inasmuch as 

the merx and pretium had been decided upon. In doing 

so he overlooked the fact that, although the 
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7. 

price was settled, this was not with a view to the 

respondent buying the diamonds. He was to be an agent. 

More precisely stated, the agreement reached between 

the police traps and the respondent was: either one of 

mandate, sometimes referred to as indirect agency, in 

that he undertook to sell the diamonds on his own 

behalf and account to the policemen for the proceeds of 

the sale up to the agreed amount; or one of agency in 

the true sense, in that he was to sell the diamonds on 

their. behalf (no doubt as undisclosed principals) for 

at least R20 000. Whichever way their agreement is 

construed, his remuneration was to have been the 

difference between R20 000 and the purchase price for 

which he sold the diamonds. 

In the light of these facts, the first 

question to be decided is whether the court a quo was 

correct in concluding that the respondent ought not to 
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8. 

have been convicted on the main charge, that is, of a 

contravention of s 20 of the Act. It reads as follows: 

"No person shall purchase any unpolished diamond 

unless -

(a) he is a licensee; or 

(b) he is the holder of a permit referred to in 

section 40(1)(b)." 

Section 1 of the Act includes the following definition: 

"'purchase', in relation to an unpolished diamond, 

means to purchase the unpolished diamond, to deal 

in it or to obtain it by way of barter, pledge or 

in any like manner;" 

In deciding that there was no contravention 

of s 20, Rose-Innes J, with Van Schalkwyk AJ 

concurring, said in an ex tempore judgment: 

"There is no definition of the term 'to deal in' 

in the Act and it must bear its ordinary meaning. 

There is much authority in our law canvassing the 

ordinary meaning of the words 'to deal in' and 

perhaps I may, for sake of brevity, suggest that 

the words mean to negotiate and complete a 

commercial transaction as a course of business in 

which the person charged with the dealing is 

frequently involved. There are many cases in the 
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9. 

context of this Act and other Acts which show that 

fortuitous isolated transactions do not constitute 

a dealing in the ordinary meaning of the word. 

Section 19 of the Act which creates the crime of 

dealing in unpolished diamonds is to the same 

effect. It is directed at persons who without the 

necessary permits or licences act in the way in 

which a legitimate dealer in diamonds acts, that 

is to say runs a business in diamonds without the 

necessary authority to do so. There is no 

suggestion here on the evidence that appellant was 

dealing in diamonds or that the transaction that 

he discussed with the police constituted 

a dealing in diamonds. In any event he was not 

charged with dealing in diamonds, he was charged 

with purchasing them." (35 b - d) 

The expression "deal in" may, on the one 

hand, connote - as the word "dealer" does - a course 

of business conduct or a trading operation; or, on the 

other hand, the phrase may also refer to a single 

transaction. Dictionary definitions bear this out. To 

quote but one: The Oxford English Dictionary (Second 

Edition) ascribes the following meanings inter alia to 

the phrase: "To carry on commercial transactions; to 

do business, trade, traffic (with a person, in an 
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