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The three appellants stood trial in the Eastern 

Cape Division before SUTEJ J and assessors on a count of 

murder arising from the death of one Andries Mentoor on 19 

November 1985 in the Mlungisi Black Township in Queenstown. 

They were found guilty of the following offences: 

First appellant: Public violence; 

Second appellant: Murder; 

Third appellant: Assault with intent to do 

grievous bodily harm. 

Sentence was passed on 27 October and 3 November 

1989. Since the second appellant was only 17 years old no 

question of extenuating circumstances arose under the law 

then prevailing. The appellants were sentenced as follows: 

First appellant: 18 months' imprisonment; 

Second appellant: 13 years' imprisonment; 

Third appellant: 9 months' imprisonment. 

On application to the trial judge, a special entry 
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was made on the record. In addition leave was granted to all 

three appellants to appeal against their convictions, and to 

the first appellant to appeal against his sentence. 

I deal first with the special entry, but before 

setting out its terms it is necessary to have regard to the 

background. On the morning of 19 November 1985 the deceased, 

a coloured man, was killed. He received a number of wounds 

to his head, which caused inter alia a fracture of the skull, 

and was thereafter burnt. The police had no leads to the 

perpetrators of the murder. In March 1988, almost two and a 

half years after the event, the main State witness, Miss 

Nontuthuzelo Solani, approached the police and volunteered 

the information that she had been an eye witness to the 

killing. A statement was taken from her on 11 March 1988. 

The first and second appellants were arrested on 28 March 

1988. 

The evidence of Miss Solani was briefly as follows. 

She was 23 years old at the time of the trial, and had been 
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living in Queenstown prior to the murder of the deceased. On 

the morning in question, shortly before 7 a.m., she was on 

her way to the shop when she heard people screaming that 

there was a coloured person. She then saw a coloured man 

emerging from a shop, and people were saying that he should 

be beaten up and set alight. Some people started throwing 

stones at him. He tried to get away, but three persons came 

running to him from the direction where she was standing. 

The three persons were the first appellant, the second 

appellant and a certain Phumzile. 

As these three persons approached the coloured man, 

the second appellant turned and went into a house. The first 

appellant turned around before he reached the coloured man, 

and she did not see him again. Phumzile went up to the 

coloured man and stabbed him. The coloured man fell down. 

Somebody brought a tyre onto the scene, and the second 

appellant emerged from the house with a bottle containing 

some type of liquid. He placed the tyre on top of the 
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coloured man, poured the liguid over him, and set it alight. 

The liquid caught fire. The coloured man was still 

"screaming, struggling and talking". The bystanders were 

singing. At this stage a police vehicle (which she called a 

hippo) appeared and everybody ran away. 

In her evidence Miss Solani said she did not know 

Phumzile's surname. However, in a reply to a reguest for 

further particulars, delivered prior to the trial, the State 

had alleged that the responsibility of the three appellants 

arose by reason of their being parties to a common purpose, 

and that the parties to the common purpose were the accused 

and Phumzile Sijila together with the rest of the group 

unknown to the State. 

A man named Phumzile Sijila was in fact arrested 

together with the first appellant. However, when guestioned 

by the police, he told them that he had been in goal in 

Queenstown when the offence was committed. This was 

confirmed and he was released. 
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In cross-examination Miss Solani repeated that she 

did not know the surname of the Phumzile whom she had seen. 

She said that she had given a description of him to the 

police and told them that he was a friend of the appellants' 

but that she did not mention the surname "Sijila" to the 

police. 

While Miss Solani was still in the witness box, the 

prosecutor informed the Court that, after discussing the 

matter with the Attorney-General and his deputies, he had 

been instructed to place it on record that the surname Sijila 

appeared in Miss Solani's statement, and, in fact, that it 

appeared more than once. He refused, however, to make the 

statement available to the defence. 

The first and second appellants both testified that 

they had not been at the scene of the murder at all. 

The trial Court accepted that Miss Solani was a 

single witness in so far as she implicated the first and 

second appellants, but considered her evidence sufficiently 
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trustworthy to justify their conviction, particularly since 

their alibi evidence was rejected. The position of the third 

appellant is somewhat different. He was not implicated by 

Miss Solani, and his conviction rests mainly on a statement 

made by him. I deal with him separately later. 

It is against the background of the facts set out 

above that the special entry was made. It is in the 

following terms: 

"The State having disclosed during the course of 

the trial that notwithstanding Miss SOLANI'S denial 

that she provided the surname "SIJILA" to the 

Police, the said surname appeared more than once in 

her statement to the Police. It is contended on 

behalf of the Accused that the reference to the 

surname "SIJILA" is a material discrepancy between 

Miss SOLANI'S evidence in Court and her statement 

to the Police because it goes to the very root of 

Miss SOLANI'S credibility and reliability. It is 

contended further on behalf of the accused that the 

State was under a duty not only to make such 

disclosure, which they did, but also to make the 

relevant statement available for cross-examination 

and that its failure in making the said statement 

available for such purposes, constituted an 

irregularity or illegality which resulted in a 

failure of justice." 

The law on this matter is not in dispute. In S v. 
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Xaba 1983(3) SA 717 (A) at pp. 728 D - 730 D BOTHA JA 

discusses the duty of a prosecutor when the evidence given by 

a State witness at a trial diverges from a prior statement 

made by him to the police. At pp. 728 H to 729 A he then 

states the following: 

"It is clear, therefore, that when a State witness 

gives evidence from which a serious discrepancy 

emerges between that evidence and a prior statement 

made by the witness to the police, the prosecutor 

has no choice: he is obliged to disclose that fact 

and, apart from special circumstances which are not 

relevant here, to make the statement available to 

the defence for the purposes of cross-examination 

of the witness. It is equally clear that a 

prosecutor's duty of disclosure in these 

circumstances is one of the rules or principles of 

procedure which must be adhered to in a criminal 

trial in order to ensure that the accused has a 

fair trial and that justice is done. 

It follows that the failure of a prosecutor to 

observe this duty is an irregularity in the 

proceedings for the purposes of s 317(1) of the 

Act." 

And as to when a discrepancy is to be regarded as serious, 

BOTHA JA says (at p. 729 G-H): 

"Whether or not a discrepancy between the evidence 

of a State witness and his previous statement to 

the police is sufficiently serious to call for the 
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performance of the duty of disclosure by the 

prosecutor must therefore be assessed in the 

context of the effect that such disclosure and the 

cross-examination following upon it might have on 

the credibility of the witness. In my opinion a 

discrepancy is serious whenever there is a real 

possibility that the probing of it by means of 

cross-examination could have an adverse effect on 

the assessment by the trial Court of the witness' 

credibility and reliability." 

In the present case it can hardly be doubted that 

the discrepancy was serious. According to her statement, so 

it would seem, Miss Solani placed three persons on the scene 

of the murder, namely first appellant, second appellant and 

Phumzile Sijila. Phumzile Sijila had a cast-iron alibi, and 

was therefore released immediately. At the trial she gave a 

different version - now it was not Phumzile Sijila, but 

another Phumzile whose surname she does not know, who 

assaulted the deceased. If her evidence were shown to be 

false in respect of the identity of Phumzile Sijila, the 

Court would most likely not have accepted it against the 

first two appellants, both of whom denied having taken part 

in the attack on the deceased. And, I should add, although 


