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VIVIER JA:

The four appellants ("accused No's 1, 2, 3
and 4" respectively), tocgether with one other ("accused
No 5") were convicted in the Durban and Coast Local
Division by HOWARD JP and two assessors on one count of
murder (count 1}, one.count of robbery with aggravating
circumstances (count 2) and two counts of attempted
murder (counts 3 and 4). Accused No 1 was further
found guilty on one count of rape (count 6) and on one
count of indecent assault (count 8). Accused No 3
was found not guilty on one count of rape (count 5) and
guilty on one count of indecent assault (count 7). No
extenuating c¢ircumstances were found in respect of the
murder conviction, and under the then prevailing law
all five accused were sentenced to death. In respect

of the other convictions varying periods of



=

imprisonment were imposed, leaving accused No 1 with an
effeqtive sentence of 24 years' imprisconment, accused
No 2 with 17 years' imprisonment, accused No 3 with 24
years' imprisonment‘ and accused No 4 with 17 years'
imprisonment. The trial Judge refused applications by
all five accused to appeal against the finding that
there were no extenuating circumstances and the
consequent sentences of death imposed and he further
refused an application by accused No 1 to appeal
against the ©prison sentences imposed upon him in
respect of the ather charges. Petitions by all five
accused to the Chief Justice for leave to appeal were
unsuccessful,

Since the trial the Criminal Law Amendment
Act 107 of 1990 {("the Act") has come into operation,
and in terms of sec 19{(8) of the Act the sentences of

death imposed in respect of accused No's 1, 2, 3 and 4



were reconsidered by a panel appointed under the Act.
(The sentence of death imposed upon accused Ne 5 had in
the meantime been commuted by the State President to
imprisonment for 20 years.) The panel made a finding
in terms of sec 19(l0}){(a) of the Act that, in 1its
opinion, the sentence of death would probably have been
imposed by the trial Court in respect of each of
accused No's 1, 2, 3 and 4 had sec 277 of the Criminal
Procedure Act 51 of 1977, as substituted by sec 4 of
the Adt, been in operation at the time sentgpce was
passed.

The qase of accused No's 1, 2, 3 and 4
accordingly comes befo;e.this Court on appeal in terms
of sec 19{(12) of the Act. The principles to be
applied and the approach to be adopted in an appeal
against a sentence of death under the new legislation

have repeatedly been stated in recent decisions of this



Court and need not be repeated. It is only necessary
to apply them to the facts of the instant case. For
present purposes these may be summarised as follows.
The murder was committed during the course of
a carefully planned afmed robbery. At about 10h30 on
20 October 1987 the five accused went to the house of
Mr and Mrs Austin at No 5, ~Mountain View Road,
Morningside, Durban. I shall refer to Mrs Austin as
the deceased. Accused No 1 was armed with a handgun
and the other accused were all armed with knives. One
of the@ rang the intercom bell oﬁ‘the front gate and
informeqd Dora Duke, one of the domestic servants who
answered, that he had come to deliver a parcel and
needed a signatﬁré for its receipt. = He asked her
whether her employers were at home and she told him

that they were out. She opened the gate and accused

No 1, who was carrying the parcel, handed her a small

-



book to sign. While she was looking at the book he

produced the handgun which he pointed at her. Accused

No 2 advanced towards her carrying a long knife with

which he threatened her. Accused No 1 told her that
they wanted money and pearls. (The deceased carried
on a business of selling pearils). Accused No's 1 and

3 forced Dora to open the front door and they entered
the house, followed shortly afterwards by accused No's
2, 4 and 5, who were all carrying knives. The
robbers found another domestic servant, Lindy Simelane,
inside the house. They bound her and Dora's hands
behind their backs with electric cords and accused No's
1 and 3 then took the two girls to the quest toilet at
the end of the passage. In the toilet they gagged the
two girls with hand towels and head scarves and started
swearing at them. After a while accused No 1 toock
Lindy into the passage where he indecently assaulted

and raped her. Inside the toilet accused No 3



indecently assaulted Dora and he then tried to strangle
her with an electric cord. While this was going on
the other accusea were ransacking the house. Accused
No 1 brought Lindy back to the toilet and he and
accused No 3 left after locking the two girls inside
the toilet. They eventually returned, each carrying a
knifé and started stabbing the girls repeatedly in the
neck, head and other vulnerable parts of their bodies,
until both girls lost consciousness. They were left
for dead by accused No's 1 and 3.

At some stage before the stabbing of the two
girls the deceased arrived back at the house. Lindy,
who was at that moment being assaulted by accused No 1
in the passage, testified that accused No's 2, 4 and 5
confronted the deceased with knives and demanded
money and pearls. The deceased replied that there was
no money in the house and that the pearls were in the

bank. They then demanded the engagement ring which



she was wearing. She said that she would rather write
out a éheque for them and p;oceeded to write out a
cheque for five hundred Rand which accused No's 2 and
4 later cashed at the bank. The deceased was then
forced to hand over the keys of the safe which accused
No 2 opened. She was taken to the bedroom where her
hands and feet were tied and her mouth gagged. She was
thereafter repeatedly stabbed in the neck, chest and
abdomen and an attempt was made to strangle her, In
confessions made to a magistrate accused No's 1 and 3
admitted that they had stabbed the deceased and accused
No 2 admitted that he had tied her legs and hands and
that he had held his hand over her mcouth to prevent
her from screaming while she was being stabbed, The
five accused thereafter left the house, taking with
them jewellery to the value of more than R41 000-00.

According to the medical evidence the



deceased died of penetrating stab wounds of the neck
and chest. One of the wounds in the neck penetrated
the spinal column. A twelve cm long stab wound of
the chest passed through the sternum and proceeded to
penetrate the heart and right 1lung. Apnother
penetrated the left lung and a third, which was eleven
cm in length, penetrated the liver and duodenum.
There were also six superficial stab wounds o©of the
abdomen. In additioe'to the knife-wounds there were
abrasions and bruises of the neck, one of which, a
twelve cm long by two ocm wide abrasion, clearly
indicated that her ;ssailants had tried to strangle the
deceased with a ligature.

In its judgment on the merits the Court a guo
said that‘each accused had entered the house knowing
that there were people in it with the intention of

using the weapon he was carrying to effect the robbery.






