
Case No. 654/91 

IN THE SUPREME COURT OF SOUTH AFRICA 

APPELLATE DIVISION 

In the matter between: 

NAHRUNGSMITTEL GmbH Appellant 

and 

HEINZ BERND OTTO Respondent 

CORAM: HOEXTER, VIVIER, KUMLEBEN, F H GROSSKOPF, JJA et 
VAN COLLER AJA 

HEARD: 16 NOVEMBER 1992 

DELIVERED: 27 NOVEMBER 1992 

J U D G M E N T 

HOEXTER, JA 



2 

HOEXTER, JA 

The appellant is a company incorporated in 

Germany which carries on business at Mannheim and Frankfurt 

am Main. The appellant belongs to a group of German 

companies headed by CO-OP AG ("Co-op") which carries on 

business in Germany. The respondent, Dr Heinz Bernd Otto, 

is a German citizen. In what follows I shall refer to the 

appellant as "the applicant" and to the respondent as 

"Otto". In April 1990 the applicant applied in the Cape 

of Good Hope Provincial Division for the provisional 

sequestration of Otto's estate. The application was 

opposed. Voluminous affidavits were filed on either side 

and the matter was argued for three days before Conradie J. 

Having reserved judgment thereon the learned judge 

delivered a judgment ("the first judgment") in which he 

granted a provisional sequestration order. The first 

judgment has been reported: Nahrungsmittel GmbH v Otto 
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1991(4) SA 414(C). On the extended return day of the 

provisional order the matter was argued for four days 

before Nel J. Having reserved judgment Nel J gave 

judgment ("the second judgment") in which he discharged the 

provisional order with costs. The second judgment has 

also been reported: Nahrungsmittel GmbH v Otto 1992(2) SA 

748(C). Against the whole of the second judgment the 

applicant noted an appeal to this court. The appeal was 

argued by Mr Eloff. Mr Duminy appeared for Otto. 

The allegations and counter-allegations made in 

the many and wordy affidavits filed in the proceedings are 

explored at length in both judgments. Save for saying 

that not all of them were admissible in evidence no 

recapitulation is necessary. In the course of this 

judgment brief mention will be made to some of the more 

salient facts. 

In terms of sec 149(1) of the Insolvency Act 24 
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1936 ("the Act") a provincial or local division of the 

Supreme Court has jurisdiction over a debtor on the 

grounds, inter alia, (i) that, on the date on which a 

petition for the sequestration of his estate is lodged with 

the registrar of the court, the debtor owns or is entitled 

to property situate within the jurisdiction of the court; 

or (ii) that at any time within twelve months immediately 

preceding the lodging of the said petition the debtor 

"ordinarily resided" within the jurisdiction of the court. 

As appears from the first judgment (at 422F) in the 

proceedings before Conradie J it was "not disputed" on 

behalf of Otto that on the date of lodgment of the petition 

for sequestration by the applicant (24 April 1990) Otto was 

entitled to property within the jurisdiction of the Cape 

Provincial Division. The property in question, so 

Conradie J considered (at 422G) -

"....was a claim for costs which had been awarded 

to the respondent [Otto] against Co-op in earlier 
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abortive sequestration proceedings." 

What Otto did emphatically deny was the applicant's 

averment that within the relevant period he had been 

"ordinarily resident" within the court's jurisdiction. 

Apart from the fact that such ordinary residence 

would have constituted a further ground of jurisdiction, 

the issue of Otto's ordinary residence was relevant in 

another connection. In terms of the proviso to sec 149(1) 

of the Act the court may refuse the sequestration sought 

when it appears to the court -

"....equitable or convenient that the estate of a 

person not domiciled in the Republic be 

sequestrated elsewhere." 

Counsel for Otto submitted to Conradie J that if Otto were 

not ordinarily resident within the court's jurisdiction, 

the court would the more readily exercise its discretion 

under sec 149(1) to order that Otto's estate be 

sequestrated elsewhere. This proposition the learned 



6 

judge accepted; but he went on to find as a fact (see 421B; 

422H) that Otto was in truth ordinarily resident in Cape 

Town. In the course of a lengthy judgment Conradie J 

further concluded (at 427G) that all the defences relied 

upon by Otto failed, and that a provisional order should be 

granted. 

In the proceedings before Conradie J the disputed 

issues (summarised by the learned judge at 417G-418B) 

ranged far and wide. One of the grounds of opposition was 

that the applicant did not rank as Otto's creditor inasmuch 

as the applicant had ceded its claim against Otto to Co-op. 

The alleged cession was embodied in a document ("the 

document") which is described as an "Einzugsermachtigung". 

It had been drawn up in Germany in the German language, and 

an English translation thereof was presented to the court. 

In affidavits before the court two deponents conversant 

with German law stated their respective and conflicting 
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expert opinions as to the proper construction to be put 

upon the document. In the first judgment Conradie J 

proceeded to consider whether or not the document embodied 

what in South Africa would be regarded as an outright 

cession. The learned judge concluded (at 424H-I) that, 

upon a proper interpretation of its terms, the document 

did not give Co-op locus standi to sequestrate Otto's 

estate. 

There are, of course, occasions on which a court 

cannot determine a disputed issue without deciding what 

the law of a foreign country is in regard to a particular 

matter. This was perhaps not such a case. Moreover, even 

upon a finding that Otto had been ordinarily resident 

within the court's jurisdiction, it seems to me, with 

respect, there might have been much to commend the exercise 

of a judicial discretion in favour of an order that Otto's 

estate be sequestrated elsewhere. The applicant was a 
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German company. Otto was a German national possessed in 

Germany of substantial (albeit that they were frozen) 

assets. In addition, at the time of the application Otto 

was very firmly on German soil in such circumstances that 

his early departure from his native country was hardly 

imminent. Last but not least, one of the grounds of 

opposition to the grant of a provisional order involved a 

ticklish construction of a German contract. 

Upon the extended return date Nel J discharged 

the provisional order on two grounds. First, for the 

reason that the concession made before Conradie J that Otto 

had owned property at the relevant time within the 

jurisdiction of the court had been wrongly made; second, 

for the reason that the applicant had failed to prove that 

the court had jurisdiction over Otto based on the latter's 

"ordinary residence" at Cape Town within the relevant 

period. 
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Before considering the correctness or otherwise 

Of the merits of the appeal against the judgment below it 

is necessary to deal briefly with two preliminary matters. 

The first relates to the procedural propriety of the 

applicant's appeal to this court. In this connection 

counsel for Otto raised an objection in limine. Mr Duminy 

urged upon us that in this case no appeal to the 

Appellate Division lay without prior leave granted by Nel 

J; and that since such leave had been neither sought nor 

granted the appeal should be struck off. For the reasons 

which follow the preliminary objection appears to me to be 

unfounded. 

Sec 150(1) of the Act provides that any person 

aggrieved by a final order of sequestration or by an order 

setting aside an order of provisional sequestration may 

appeal against such order. An obstacle in the way of Mr 

Duminy's contention is presented by the judgment in Fourie 
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v Drakensberg Koöperasie Beperk 1988(3) SA 466(A). In 

that case this court unanimously decided that the right of 

appeal expressly granted by sec 150(1) of the Act: 

(i) tacitly includes a right of appeal to the Appellate 

Division; (ii) that such right is not subject to the 

provisions of sec 20(4) of the Supreme Court Act 59 of 1959 

as amended ("the SC Act"); and (iii) that leave to appeal 

against either of- the orders mentioned in sec 150(1) of the 

Act is accordingly not a prerequisite to such an appeal. 

Mr Duminy submitted that in deciding that the 

right of appeal conferred by sec 150(1) of the Act is not 

subject to the provisions of sec 20(4) of the SC Act, this 

court fell into manifest error; and that we should not 

follow the decision. I am unable to see any good ground 

for questioning the correctness of that decision. Sec 

20(4) of the SC Act reads as follows:-

"No appeal shall lie against a judgment or order 

of the court of a provincial or local division in 


