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J U D G M E N T 

NESTADT, JA: 

There are two appeals before us, both from 

judgments of LE ROUX CJ sitting in the Venda Supreme 

Court. They relate to a dispute as to the chieftainship 

of a tribe in Venda. The two contenders are Kennedy 

Tshivhase ("Kennedy") and his uncle, John Tshivhase 

("John"). The first appeal (case no 98/89) is by 

Kennedy, as the second appellant, against an order dated 

20 September 1988 ("the first judgment") which, in 

effect, confirmed the appointment by the President of 

Venda of John as chief. John is the first respondent. 

The second appeal (case no 171/91) is also by Kennedy, 

as the first appellant, against the refusal on 12 

November 1990 ("the second judgment") of an application 

to rescind the first judgment. Here, too, John is the 

first respondent. I explain later who the other parties 
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to the appeals are. Both appeals are brought with the 

leave of the court a quo. 

As will be seen, the genesis of the dispute 

between the parties is to be found in events which took 

place a long time ago. And, more recently, it led to 

the keenly contested litigation between them which has 

culminated in the appeals. The first judgment of the 

court a quo has been reported (see Tshivhase Royal 

Council and Another vs Tshivhase and Another 1990(3) SA 

828 (VSC)). It fully sets out the history of the 

dispute and the nature of the proceedings to which, 

until that stage, it gave rise. For this reason, and 

having regard to our view that subsequent events 

(relevant to the second appeal) are the more important 

ones, it is unnecessary to deal with these prior 

matters in the detail that might otherwise have been 

desirable. They can be summarised as follows: 
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(i) The tribe in question is the Tshivhase tribe. 

In 1970, its chief having died, his son 

Kennedy was installed as chief in his place. 

However, because Kennedy was then still a 

child (aged seven), the late chief's younger 

brother John was appointed as acting chief of 

the tribe until Kennedy attained majority, 

(ii) This position continued until 1985. Kennedy 

now being over 21, steps were then taken on 

his behalf to have him formally recognised and 

installed, according to tribal custom, as 

chief in the place of John. 

(iii) John, however, was not willing to vacate 

office. He had on 25 June 1986, in terms of 

sec 33(1)(b) of the Venda Tribal and Regional 

Councils Act 10 of 1975 (V) read with sec 68 

of the Republic of Venda Constitution Act 9 of 
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1979 (V), purportedly been appointed as chief 

by the President. John therefore gave notice 

that he was to be enthroned as chief on 3 July 

1986. 

(iv) This led to the launching on 2 July 1986 of 

the first of a number of applications in the 

Venda Supreme Court. In these applications 

orders were sought relating to the rival 

claims of Kennedy and John to the 

chieftainship of the tribe. The first one 

was brought as a matter of urgency by a body 

called the Tshivhase Royal Council (the first 

appellant in the first appeal and allegedly 

represented by Gilbert Ligege ("Ligege"), the 

second appellant in the second appeal). The 

relief claimed against John on behalf of 

Kennedy was an order preventing the 
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installation of John as chief. (Later, 

Kennedy was joined as the second applicant.) 

The Tshivhase Local Council (the second 

respondent in both appeals) was also cited. 

Despite opposition, the application succeeded 

to the extent that on 3 July 1986 an order was 

granted by VAN DER SPUY AJ interdicting the 

installation ceremony of John pending the 

resolution of the dispute as to the 

chieftainship by a person holding the tribal 

position of Vho Makhadzi. 

(v) Unfortunately this did not bring about any 

finality. On 13 July 1986 a person purporting 

to be the Vho Makhadzi and acting pursuant to 

the order referred to decided that John be 

the chief. On 14 August 1988 the President 

again, in terms of the aforementioned 
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legislation, in effect confirmed John's 

appointment as such. A further ceremony at 

which John was to be installed was arranged 

for 21 August 1986. Kennedy, however, was not 

prepared to accept John's appointment 

as chief. On 17 August 1986 he brought a 

second urgent application against John to stop 

his installation as chief. Kennedy alleged 

that the decision arrived at on 13 July that 

John be the chief was invalid. Kennedy 

claimed an order declaring himself to be the 

chief. 

(vi) Opposing affidavits having been filed by John, 

the matter came before KLOPPER ACJ on 20 

August 1986. A temporary interdict in the 

terms sought was granted and the matter 

postponed for the filing of further 



8 

affidavits. 

(vii) These affidavits gave rise to certain legal 

and factual disputes concerning the parties' 

rival claims to the chieftainship. The result 

was that when the matter came before court 

again on 21 November 1986, it was by agreement 

once more postponed, this time inter alia for 

the hearing of oral evidence on a number of 

factual issues. The temporary interdict 

granted on 20 August 1986 was ordered to stand 

"pending the final determination of the 

trial". 

(viii) The date eventually fixed for the hearing was 

9 November 1987. On that day, however, the 

matter did not proceed. The reason was the 

intervention of the President. He had decided 

to invoke the provisions of sec 4 of the 
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Vhuhosi Administration Act, 14 of 1986 (V) 

("the Act") and to refer the dispute between 

Kennedy and John to a body called the Khoro ya 

Mahosi ("the Khoro"). It is a council of 

chiefs which acts as an advisory body to the 

President. Sec 4 (it is quoted at 838 D - E 

of the reported judgment), in so far as it is 

relevant, provides that whenever there is any 

dispute in connection with inter alia the 

installation of a chief, the President may 

request the Khoro to "assist with the 

solution: Provided that no dispute will be 

entertained after...installation". The Presi­

dent therefore caused a letter dated 4 

November 1987 to be written to the registrar 

of the court requesting the parties to agree 

to a postponement until the findings of the 
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Khoro were made known. The full terms of the 

letter are quoted at 834 D-G of the reported 

judgment. The parties agreed to the 

postponement. 

(ix) The Khoro met on 27 November 1987. It 

resolved (so the parties thought) that John be 

the chief. And according to a letter dated 11 

January 1988 written by the Director-General: 

National Assembly and Local Governments to the 

parties' attorneys (the letter is quoted at 

835 A-C) the President "accepted the advice 

given to him" by the Khoro. 

(x) There followed on 15 June 1988 a third 

application to court. This one was brought by 

John. It was for an order dismissing 

Kennedy's still pending application and in 

particular that the temporary interdict 
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granted in his favour on 20 August 1986 be 

discharged. The submission made in John's 

founding affidavit was that the issues 

referred to trial on 21 November 1986 ((vii) 

above) had been "superseded by the...procedure 

initiated and...confirmed by...the...Presi-

dent" under sec 4 of the Act. 

(xi) Kennedy opposed the application. He did not 

deny the existence of a "dispute in connection 

with...installation". Nor did he contend that 

the proviso to sec 4(1) applied. Presumably 

this was because, having regard to the 

postponement on 9 November 1987, it was 

recognised that he had consented to the 

entertainment of the dispute by the Khoro and 

the President under the section. Kennedy's 

case rather was that the President's purported 




