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The appellant, in his capacity as liguidator of a 

company, sued the respondent in the Durban and Coast Local 

Division. In addition to pleading over on the merits of 
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the claim, the respondent, by way of a special plea, 

objected to the court's jurisdiction. The appellant 

excepted to the special plea as disclosing no defence. 

McCALL J dismissed the exception. This appeal is against 

such dismissal. It is brought with the leave of the court 

The appellant's claim is for an order setting 

aside the payment of an amount of R325 523.00 allegedly 

made by the company to the respondent and for the recovery 

thereof. The cause of action is based on sec 340(1) of the 

Companies Act, 61 of 1973, read with sec 26(1)(b) of the 

Insolvency Act, 24 of 1936. In terms of sec 340(1) of Act 

61 of 1973, every disposition by a company of its property 

which, if made by an individual, could, for any reason, be 

set aside in the event of his insolvency, may, if made by a 

company, be set aside in the event of the company being 

wound up and unable to pay all its debts, "and the 
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provisions of the law relating to insolvency shall mutatis 

mutandis be applied to any such disposition". Sec 26(1) 

of Act 24 of 1936 is the well-known provision dealing with 

dispositions without value. It reads: 

"Every disposition of property not made for value 

may be set aside by the court if such disposition 

was made by an insolvent -

(a) more than two years before the sequestration 

of his estate, and it is proved that, 

immediately after the disposition was made, 

the liabilities of the insolvent exceeded 

his assets; 

(b) within two years of the sequestration of his 

estate, and the person claiming under or 

benefited by the disposition is unable to 

prove that, immediately after the 

disposition was made, the assets of the 

insolvent exceeded his liabilities." 

There follows a proviso which is not material to the 

present dispute. The appellant's summons alleged that the 

company had been wound up by reason of an inability to pay 

its debts; that on a date about twelve months prior to 

its winding up, the company paid the amount in question to 

the respondent; and that such payment constituted a 
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disposition of the company's property not made for value. 

The facts relevant to the jurisdictional issue 

may be briefly stated. The respondent is a domestic 

corporation. However, its registered office is not 

situate within the area of jurisdiction of the Durban and 

Coast Local Division. The respondent's registered office 

(and, so it would seem, its main place of business) are in 

Johannesburg. Furthermore, according to the special plea, 

the appellant's cause of action did not arise within the 

jurisdiction of the trial court. These allegations would 

normally constitute a sound basis for objecting to the 

court's jurisdiction. This was not in dispute. What the 

appellant relies on in these circumstances to establish 

jurisdiction, is the fact (alleged in the summons) that it 

was the Durban and Coast Local Division which granted the 

order winding up the company. 

The main argument presented on behalf of the 

appellant was founded on two broad propositions, namely: 

(i) on a proper interpretation of the Insolvency Act, the 
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word "court" in sec 26(1) means the court which 

sequestrated the debtor; it is this court which therefore 

has jurisdiction to set aside a disposition without value 

made by the insolvent; and this is so whether the defendant 

is otherwise subject to such court's jurisdiction; (ii) 

the effect of sec 340 is to render applicable, in relation 

to impeachable dispositions by a company, not only the 

relevant substantive provisions of the Insolvency Act, but 

also its procedural provisions; these included the 

jurisdictional rule referred to; accordingly, and making 

the necessary adaptations to it, the forum competent to set 

aside a disposition by a company prior to its liguidation 

is the one which grants the winding up order. In the 

result, so it was said, it mattered not that the respondent 

was a peregrínus of the Durban and Coast Local Division 

and that the appellant's cause of action did not arise 

there; that court had jurisdiction simply on the basis 

that it had granted the order winding up the company. 

I turn to a consideration of whether, in terms 
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of sec 26(1), it is the court which sequestrated the 

insolvent that has jurisdiction to set aside a disposition 

made without value ((i) above). "Court" is defined (in 

sec 2 of the Act) as follows: 

"In this Act unless inconsistent with the 

context -

'Court' or 'the Court', in relation to any matter 

means the provincial or local division of the 

Supreme Court which has jurisdiction in that 

matter in terms of section one hundred and forty-

nine or one hundred and fifty-one, or any judge 

of that division; and in relation to any offence 

under this Act or in section eight, twenty-six, 

twenty-nine, thirty, thirty-one, thirty-two, 

paragraph (a) of sub-section (3) of section 

thirty-four, seventy-two, seventy-three, 

seventy-five, seventy-six, seventy-eight or one 

hundred and forty-seven the expression 'Court' or 

'the Court' includes a magistrate's court which 

has jurisdiction in regard to the offence or 

matter in question." (My emphasis.) 

Sec 151 deals with the review of decisions, rulings and 

orders of the Master or the officer presiding at a meeting 

of creditors. It is unnecessary to quote it. Of crucial 

importance, however, is sec 149. It reads: 

7/ 



7. 

"(1) The court shall have jurisdiction under this 

Act over every debtor and in regard to the estate 

of every debtor who -

(a) on the date on which a petition for the 

acceptance of the surrender or for the 

sequestration of his estate is lodged with 

the registrar of the court, is domiciled or 

owns or is entitled to property situate 

within the jurisdiction of the court; or 

(b) at any time within twelve months immediately 

preceding the lodging of the petition 

ordinarily resided or carried on business 

within the jurisdiction of the court: 

Provided that when it appears to the - court 

equitable or convenient that the estate of a 

person not domiciled in the Republic be 

sequestrated elsewhere, or that the estate of a 

person over whom it has jurisdiction be 

sequestrated by another court within the 

Republic, the court may refuse or postpone the 

acceptance of the surrender or the sequestration. 

(2) The court may rêscind or vary any order made 

by it under the provisions of this Act". (Again, 

my emphasis.) 

In summary, the submission of Mr Meskin on behalf of the 

appellant was that the "court" in sec 26(1) meant the 

"Court" as defined in sec 2; this in turn led one to sec 

149(1); the court there referred to is the one which on 
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the basis inter alia of the debtor's domicile or ordinary 

residence has jurisdiction to sequestrate his estate or 

accept its surrender; hence (to complete the reasoning) 

"the court" in sec 26(1) means the court which sequestrated 

the debtor's estate. 

It is a matter of some difficulty to determine 

the true meaning of the word "Court" as defined in sec 2. 

It is an important definition. The word occurs not only in 

sec 26(1) but in various other sections of the Insolvency 

Act. In Dyter and Tiran vs Vorster NO 1922 OPD 218, DE 

VTLLIERS JP described the broadly similar definition of 

court as contained in sec 2 of the previous Insolvency Act 

(32 of 1916) as "an instance of rather inartistic 

draughtsmanship". This criticism applies equally to the 

present definition. I confine my attention to the first 

part, ie up to "judge of that division". In doing so, I 

leave aside the effect of the qualification "unless 

inconsistent with the context". The definition tells 
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one that "in relation to any matter", "Court" means a 

provincial or local division of the Supreme Court. So 

much is clear. But in what matters? And which 

provincial or local division has jurisdiction? The 

reference to sec 151 is uninformative. The section is 

silent on what court has review jurisdiction. That leaves 

the reference to sec 149. Here there is an unfortunate 

lack of clarity. Had it stated that "Court" means the 

provincial or local division "which has jurisdiction in 

terms of sec 149", then the grounds of jurisdiction might 

simply have been those mentioned, namely, the debtor's 

domicile etc. But the definition does not say this. 

There is the reference to "in that matter". This 

expression must obviously be taken account of. It can 

only relate to the first-mentioned matter, ie "any matter". 

If regard is had to the Afrikaans eguivalent, viz, "met 

betrekking tot een of ander aangeleentheid" in the signed 

Afrikaans version of the Act, this phrase must be taken to 

10/ 


