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HOEXTER, JA

In an application for summary Jjudgment ('the
application") made in the Witwatersrand Local Division
Lazarus J (whose recent untimely death is a loss keenly
felt by the profession) granted judgment in favour of the
respondent against the six appellants, jointly and
severally, for payment of R2,9 million, interest therecon,
and costs. With leave of Eloff JP the appellants appeal
to this ccocurt against the said orders.

The fourth and fifth appellants are two of a
number of companies within the Jurgens Group ("the group")
which has its offices at Jurgens House in Kempton Park.
The first, seccond, third and sixth appellants are directors
of the companies within the group. One of the companies
in the group is Jurgens Landgoed (Edms) Beperk ("the
principal debtor") which is in liquidation.

The principal debtor was a client of the




respondent at its Kempton Park branch. The respondent
advanced money to the principal debtor by way of overdraft
facilities, As security for the overdraft the respondent
from time to time required the first, second, third and
- sixth appellants, both personally and in their
representative capacities as directors of the fourth and
fifth appellants{ to sign various bank guarantee documents.

During March 1991 the respondent instituted an
action against the six éppellants and the wife of the sixth
appellant ("Mrs Swart'), jointly and severally, for payment
of an amount in excess of R81/2 million, together with
interest thergon, and costs. The respondent's summons
alleged that the sum claimed had been advanced by it to the
principal debtor by way of the aforementioned overdraft,
and that the appellants and Mrs Swart had bound themselves
to the respondent as sureties and co-principal debtors in

respect of the principal debtor's aforesaid indebtedness.




Annexed to the summons were copies, respectively marked
"A", "B" and "C", of three contracts of suretyship. The
appellants and Mrs Swart gave notice of intention to
defend the action, whereupon the respondent made the
. applicatién. The application was resisted by all the
defendants to the action, the main opposing affidavit
("Swart's affidavit") being deposed to by the sixth
appellant. At the hearing the application against Mrs
Swart was withdrawn.

Swart's affidavit raised a number of grounds of
objection to the application. However, in argument before
Lazarus J only two defences were put forward. The second
defence related to the amount of the principal debtor's
indebtedness tﬁ the respondent. It succeeded to the
extent that it induced the learned judge (1} to grant
summary Jjudgment in the lesser amount of R2,9 million and

(2) to give leave to the appellants to defend in respect of

the balance claimed. The first defence was that each of




the three suretyships reflected in Annexures "aA", "“B" and
"C" to the summons, and on which the respondent's action
was founded, failed to comply with the provisions of sec 6
of the General Law Amendment Act No 50 of 1956 ("the act")
- as amende& by sec 34 of Act No B0 of 19é64. ILazarus J held
that the first dJdefence was legally unsound. The
correctness or otherwise of that finding is the socle issue
in this appeal.

The factual basis of the first defence is the
following. Each of Annexures "A", "B" and "C" is a
printed bank form headed by the name of the resﬁondent and
designed for completion as a contract of suretyship by the
filling in of appropriate blank spaces and by signature by
or on behalf of a surety or sureties. Annexure "A", which
bears the sub-heading "“WAARBORG DEUR TWEE OF MEER BORGE -
ONBEPERK" is intended for suretyships undertaken by natural

- persons. Annexures "B" and "C" each bear the sub-heading




“"WAARBORG DEUR BEPERKTE MAATSKAPPY." All the blank
spaces in Annexures "A", "B" and "C" have been filled in.
Thus, for example, on the first page of Annexure "A" there
have been inscribed, in typescript, the name of the
. principal-debtor and the names of the sixth, the first, the
third and the second appellants respectively as the
sureties; and on the last page of the document there have
been inscribed in typescript "“KEMPTON PARK" as the place,
and "13de .... DESEMBER 1988" as the date of signature by
the sureties. Thereunder appear four signatures. It is
common cause that these are the signatures of the sixth,
first, third and second appellants respectively. It is
not common cause that such signatures were affixed on 13
December 1988. The typescript filled in on the remaining
two guarantees respectively name the fourth appellant (in
Annexure "B"} and the fifth appellant (in Annexure "C"} as

the surety for the indebtedness of the principal debtor;




and the names of the first, third and sixth appellants
(duly authorised by a board resolution) acting for and on
behalf of the surety in each case. On the last page of
each of Annexures "B" and "C" the same place (Kempton Park)
. and the éame date of signature (13 December 1988) have
been typed in. Thereunder appear three sign&tures. It
is common cause that these are the signatures of the first,
third and sixth appellants respectively. It is not common
cause that such signatures were affixed to Annexures "B"
and "C" on 13 December 19388.

Whenever the respondent required suretyships from
the appellants the printed bank forms such as those already
described were delivered by the respondent at the group
office. According to Swart's affidavit such documents -

«+s. although prima facie signed on a particular

date by particular persons ....

were in fact signed -

“....from time to time by whichever of the




signatories were then present «-.. in blank and
in an incomplete state pending final signature by
the last of the persons concerned, whereupon one
of the secretaries [at the group office] would
complete the documents by inserting the
appropriate names.”

Swart's affidavit proceeds to say that each of the
suretyships reflected in Annexures "A", "B" and "C" was so
signed, and -~

“.... at the time each of the signatures was

appended thereto, the document was inchoate in
that, in particular, none of the typescript
appearing throughout the body of the document had

been inserted...."

It is not expressly stated in Swart's affidavit that it was
only after the secretaries of the group bad typed in all
the relevant particulars now appearing therein that
Annexures "A", "B" and "C" were delivered to the
respondent, but in the course of his ju@gment Lazarus J
correctly concluded Fhat this was the obvious inference to
draw. In argument before this court it was common cause

that all three suretyships were returned to the respondent

v




after they had been so0 completed on behalf of the
appellants.

The court below gave the first defence short
shrift. Lazarus J said the following:-

"I refer to the case of Standard Bank of South
Africa v Jaap de Villiers Beleggings 1878(3) SaA
955(W}, where Coetzee J held that the relevant
time for considering whether a suretyship is
complete is the time of delivery and not the time
of signature. He found that Miller JA in the
case of Fourlamel (Pty) Ltd v Maddison 1977(1) SA
333(A), had not intended to deal with the case
where the suretyship was complete at the time of
delivery though incomplete at the time of
signature. In my respectful view this is
correct, and I in any event regard myself as

bound by the case."
Sec 6 of the Act is in the following terms:-

"No contract of suretyship entered into after the
commencement of this Act, shall be valid, unless
the terms thereof are embodied in a written
document signed by or on behalf of the surety:
Provided that nothing in this section contained
shall affect the liability of the signer of an
aval underm the laws relating to negotiable

instruments."

In the Fourlamel case (supra) the defendant






