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E M GROSSKOPF, JA

The first appellant in this matter is the Media

Workers Association of South Africa, an unregistered trade

union. Together with some of its members individually it

brought unfair labour practice proceedings in terms of

,section 46(9) of the Labour Relations Act, no. 28 of 1956

("the Act"), against the respondent, a publishing company.
The proceedings arose out of the dismissal of the individual
appellanﬁs consequent upon a strike at the respondent's
business, The Industrial Court held that the dismissal of

the individual appellants was unfair, but did not grant them

. reinstatement. Instead they were granted sums of money in

lieu of severance pay. The Industrial Court's determination

is reported: see Media Workers'Association of S§.A. and

Others v. Perskor (1989) 10 ILJ 1062 (IC).

The respondent appealed in terms of section 17

(21A) of the Act to the Labour Appeal Court (Transvaal

Division) against this determination. The appellants cross-



appealed against the refusal of the Industrial Court to
grant reinstatement. A further dispute, viz. whether the
respondent was guilty of unfair selective re-employment, is
no longer an issue in this appeal, and I need say no more
about it.

ihe appeal to the Labour Appeal Court was argued
before SPOELSTRA J and assessors., In initio the Court was
called upon to decide a question relating to its functioning,
viz., were the assessors required to take part in the
decision whether the proven facts constituted an unfair
labour practice? The chairman (SPOELSTRA J) held that the
assessors had no role to play in this regard.

After considering the merits of the dispute, the
Court upheld the appeal and determined that the dismissal of
the respondent's employees did not constitute an unfair
labour practice. No order as to costs was made.

The two assessors signed the judgment subject to
the following qualification:

"Ons stem saam slegs ten opsigte van die



uiteensetting van die feite."

The judgment of the Labour Appeal Court is reported

as Perskor v. Media Workers' Association of 8.A. en Andere

(15991) 12 ILJ 86 (LAC).
ihe Labour Appeal Court granted leave to appeal
‘against its judgment and order. The issues on the merits
before this Court were:
a) was the dismissal of the individual appellants
an unfair labour practice?
b) if so, what relief should the appellants be
granted?
Prior to the hearing before us, counsel on both
sides were requested by the Court to submit argument on the

following questions:

"1. Was the learned judge a quo correct in holding
that the assessors had no part to play in
deciding the question as to whether or not the
facts found constituted an unfair labour

practice?



2. If not, what are the consequences in the

present appeal?"

After hearing argument on the above questions, and
before the merits were canvassed, the Court reserved
judgment. The present judgment consequently relates only to
, these quesfions.

To decide what role is assigned to the assessors it
is necessary to analyse the relevant provisions of the Act in
some detail. Section 17A makes provision for the
establishment of a Labour Appeal Court. That Court consists
of a judge of the Supreme Court, who is the chairman of the
Court, and two assessors appointed by the chairman (section
17A(3)(a)). In terms of sub-section (3)(b) an assessor
"shall be a person who, in the opinion of the chairman of the
court, has experience of the administration of justice or
skill in any matter which may be considered by the court”.
The matters which may be considered by the Court are those

arising out of its functions which are set out in section



17B . They are (a) to decide any question of law reserved
for its decision by an Industrial Court in terms of section
17(21)(a) of the Act;' (b) to decide any aépeal in respect
of a dispute concerning an alleged unfair labour practice
determined by the Industrial Court in terms of section
.46(9) of tﬁe Act; and (c) to determine reviews of the
proceedings of Industrial Courts. Section 17A(3)(e)(ii) lays
down that only the chairman of the Court shall decide on a
qguestion of law or whether or not a matter is a question of
law, and that for such purpose he shall sit alone. Quite
clearly, therefore, it is not the function of an assessor to
participate in decisions on reserved questions of law.
Although an assessor could conhceivably play a role in the
decision of reviews and may be appointed for his skill in
such matters, he is much more likely to be appointed for his
skill in matters concerning alleged unfair labour practices
which form the major pért of the work of the Labour Appeal

Court. And if he may be appointed for his skill in such




matters, it is hardly to be supposed that the legislature
would have intended him to play no role in respect of the
matter in which his skill may be of the greatest assistance
to the Court, i.e., in deciding the ultimate question whether
particular facts constitute an unfair labour practice. This
is preciseiy the sqrt of question in respect of which a judge
may find it helpful to have the assistance of somebody who
has experience in labour matters. For the sake of brevity I
shall hereafter refer to this guestion as "the ultimate
question".

There are also other provisions in the Act which
indicate that an assessor is expected not only to take an
active part in the adjudication of matters concerning alleged
unfair labﬁur practices, but is also required to participate
in the determination of the ultimate question. Thus section
17A(3)(c) requires him to take an oath or make an affirmation
"that he will, on the basis of the evidence put before him,

give a true decision in respect of the matters which have to




be decided". And section 17A(3)(e)(i) lays down that, in
matters which are not questions of law, "the decision or
finding of the majority of the members of the court shall be
the decision or finding of the court”. Thus the Act requires
an assessor, whose main task is to sit in cases concerning
.unfair labéur practices, to consider the evidence and to take
part in the findings and decisions of the Court. 1In this
regard the Court a gquo said the following (at pp. 101 E to
102 A of the reported judgment):

"Die gebruik van die woorde 'beslissing’ {(decision)
en 'bevinding' (finding) wek die indruk dat dit die
bedoeling van die wetgewer is dat die assessore 'n
groter rol speel as om bloot feite vas te stel. Die

Afrikaanse Woordeboek (deel 1 s v 'beslissing') gee

die betekenis van 'beslissing’ aan as: '1.
Einduitspraak en 2. Besluit; die daad om te beslis;
uitkoms'. ‘Bevinding’' se betekenis word aangegee
as: 'l. Uitkoms of resultaat van 'n waarneming of
ondersoek. 2. Wat i/d gemoed ondervind word as
gewaarwordiﬁg - veral godsdienstige ervaring.'

'Decision' beteken volgens The Shorter Oxford

Dictionary: 'l. The action of deciding (a contest,

question, etc.); settlement, determination ( with a
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