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HOEXTER, JA 

In terms of a written agreement of sale 

concluded at Durban on 10 March 1988 ("the contract") the 

four appellants sold certain shares and loan accounts in 

Stanger Quarries (Pty) Ltd ("the company") to the Brett 

Hulett Family Trust ("the trust") for R700 000. The 

respondent is the trustee of and a beneficiary under the 

trust. The appellants allege that they were induced to 

enter into the contract by the fraudulent deception of the 

respondent. Electing to abide by the contract the 

appellants instituted an action for damages for fraud 

against the respondent in the Natal Provincial Division. 

The respondent defended the action. 

The trial was heard by Thirion J. The trial 

judge ordered absolution from the instance with costs. 

The costs awarded included the costs of two counsel as 

well as those occasioned by an adjournment of the trial on 
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18 April 1989. With leave of the trial judge the 

appellants appeal to this court against the whole of the 

judgment of the court below. 

The essential facts in the case are hardly in 

dispute. From the sorry tale of events unfolded by the 

evidence there emerged the following three main 

characters:-

(1) The first appellant: Mr J A Hulett, who was the 

first plaintiff in the action. In this 

judgment reference will be made to him as "JH". 

(2) The respondent: Mr B Hulett. For convenience 

I shall refer to him as "the defendant." 

(3) Mr D B Townsend ("Townsend"). The second, 

third and fourth appellants, who were the second 

to fourth plaintiffs in the action, are the 

daughters of Townsend. 

JH, the defendant and Townsend are farmers on 
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the Natal North Coast. All three started farming in the 

same area at about the same time. JH and Townsend were 

among the witnesses called at the trial. From their 

evidence it is clear that between the three very close 

ties had existed since their schooldays. They took part 

in sport together. Their respective families lived on 

intimate social terms. The families shared their 

vacations, and they also travelled overseas together. 

JH's wife is a godmother to the defendant's daughter; and 

the defendant and his wife are godparents to JH's son. 

JH and the defendant are second cousins. Townsend is not 

related to them by blood, but in his evidence JH said 

that:-

"Townsend's family and our families were very, 

very close." 

Townsend testified in the same vein. He said that they 

"all socialised together"; and he gave the following 

description of his relationship with the defendant:-



5 

"The Defendant and I have been .... best friends 

for the last forty odd years. We have been on 

holiday together, we had houses at the beach 

together, alongside each other, the Defendant 

proposed a toast at my eldest daughter's wedding 
....." 

In what follows, collective reference to JH, Townsend and 

the defendant will, for the sake of brevity, be made as 

"the trio"; and to the second, third and fourth 

appellants as "the daughters." 

In the Stanger district of Natal there is a farm 

called "Sondela" ("the farm") which is owned by the 

Sondela Sugar Company (Pty) Ltd ("the SSC"). The shares 

in the SSC are held by the trust. At the beginning of 

1984 a company ("Casrob") held a mining lease over 25 ha 

of the farm on which there was a disused quarry. 

Casrob, which was controlled by a Mr Mike Roberts 

("Roberts"), had quarrying machinery for sale at a price 

of R500 000. With a view to the further exploitation of 

the quarry the defendant during May/June 1984 approached 
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JH and Townsend. The defendant suggested that they 

should get together a consortium of 15 to 20 people to 

raise R500 000 in order to finance a company which would 

take over the mining lease and run the quarry. To this. 

suggestion JH responded by saying that he -

"....wasn't interested in going into partnership -

with 15 or 20 people." 

and he made a proposal, with which Townsend agreed, that 

participants should be limited to 4 or 5 persons. The 

upshot was that on 31 July 1984 the company was registered 

with an issued share capital of 150 shares. It had the 

following five directors: JH, Townsend, the defendant, 

Roberts and one Mr Dick Jones ("Jones"). JH was the 

first chairman of the board of directors. Thirty shares 

were registered in the name of each director except 

Townsend. The remaining 30 shares were divided equally 

between the daughters; but thereafter Townsend himself 

acted for and on behalf of the daughters in all matters 
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and negotiations affecting the shares thus registered in 

the names of the daughters. 

The company arranged for a bank overdraft with 

a limit of R150 000, and as security therefor each 

director signed a personal guarantee for R30 000 in favour 

of the bank. Save for Roberts each director lent the 

company R100 000, such loans being reflected as loan 

accounts in the books of the company. In lieu of a loan 

by him to the company Roberts reduced the price of the 

quarry machinery, which was sold by Casrob to the company, 

from R500 000 to R400 000. The quarry produced road and 

concrete stone which was sold commercially. Casrob ceded 

to the company its rights under the mining lease in 

respect of the aforesaid 25 ha ("the quarry land") of the 

farm. In terms of the lease the company thereafter paid 

to the SSC a royalty of 5% on the sale of quarry products. 

The SSC granted the company an option, which had to be 
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exercised by 31 August 1987, to buy the quarry land for 

R350 000 ("the option"). Jones was put in charge of the 

day to day running of the company. 

By November 1984 the company was short of cash. 

It had to increase its overdraft limit to R300 000, and 

further personal guarantees were required by the bank. 

These were furnished by each of the directors save Jones. 

At the same time the company issued 15 additional shares. 

Of this further issue 12 shares were divided equally 

between JH, the trust and Roberts, and 3 shares were 

divided equally between the daughters. Initially the 

company operated at a loss. In March 1985 Mr R McLelland 

("McLelland") was engaged as quarry manager, whereafter 

its operations began to show profits. In September 1986 

McLelland lent the company R25 000, in return for which 

18 shares in the company were issued to him. At the same 

time Jones decided to sever his association with the 
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company. His shares and loan account were bought by the 

remaining shareholders for R140 000. 

The defendant visited the farm daily. 

Throughout he displayed great interest in the quarry; and 

he involved himself in its day to day running. In 

September 1986 the defendant succeeded JH as the chairman 

of the company. From time to time a matter informally 

discussed by the company's directors was the possibility 

of the sale of their shares should a purchaser "with the 

right price' approach them. From these discussions JH 

and Townsend gained the impression that it was the 

defendant's wish to retain some sort of interest in the 

quarry. 

In or about May 1987 the defendant told JH and 

Townsend that a quarry company named Blue Circle Materials 

(Pty) Ltd ("BCM") was showing interest in the acquisition 

of the quarry. The defendant undertook to report back to 
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them if anything should come of it. During July 1987 the 

defendant telephoned JH to say that Roberts wished to sell 

his shares and loan account in the company for R150 000. 

The members of the trio were minded to buy out Roberts in 

equal shares. At the suggestion of JH, and in order to 

inform Roberts of the interest in the company shown by 

BCM, a meeting between the trio and Roberts was arranged. 

Having been duly apprised at the meeting that BCM's 

interest had been aroused, Roberts told the trio that he 

was content to accept the figure of R150 000. The 

minutes of a meeting of the directors held on 7 July 1987 

record, inter alia, the acceptance by the trio of the 

offer by Roberts to sell his shares and loan account for 

R150 000; and a resolution that the company would 

exercise the option to purchase the quarry land from the 

SSC. In regard to the latter it was agreed that the 

defendant "was to approach Barclays Bank re finance." 


