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MILNE JA:

The appeilént was convi;ted of the following
offences: on count one of the murder on or about 14 April
1988 in Boksburg of one Daniel Joseph Motlaung (the
deceased)f on count two of robbery with aggravating
circumstances it being alleged that at the time and place
referred to in count one he robbed Motlaung of a white Nissan
E-20 minibus registration No MNY 632 T ("the Nissan") the
pgoperty of First National Bank, which was in the lawful
possession of Motlaung; on count three of robbery with
aggravating circumstances it being alleged that on 22 April
1988 and near Katlehong in the district of Alberton he robbed
Petrus Thabané of a white Toyota Hi-Ace minibus ("the
Toyota"”); on count four of attempted murder it being alleged
that at the time and place referred to in count three he

fired a shot at Petrus Thabane with intent to kill him; and



on counts five and six respectively the unlawful possession
of a 7,65 mm fire-arm and 7,65 mm ammunition in

contravention of section 2 and section 36 of Act 75 of 1969.

He was sentenced as follows: On count one the
deqth sentence ‘'was imposed. On count two he was sentenced to
12 years' imprisonmént'énd on counts three, four, five and
six to 13 years' imprisonment, 10 years' imprisonment, 2
years' imprisonment and t year's imprisonment respectively.
The sentences on counts four, five and six were ordered to

run concurrently with the sentence on count three.

The appellant applied for leave to appeal against
all his convictions and sentences but this application was
refused by the trial judge. On petition to the Chief Justice
the appellant was granted leave to appeal "against the

convictions {and accordingly, the sentences in respect



thereof) on counts 1 and 2 only". The use of the words "and
accordingly" indicates, in my opinion, that it was only in
consequence of the grant of leave to appeal against the
convictions that 1leave to appeal against the sentences was
granted, and that it was the view of the judges granting the
certificat‘e that if the convictions were to be upheld the
sentences would stand. We however heard argument on the

sentences to be imposed if the convictions were to be upheld.

There was no evidence directly implicating the
appellant in the commission of either o¢f the offences
referred to in count one and two. The appellant admitted
that'he was, on 27 May 1988, found in possession of the
Nissan by the police and that on 1 June 1988 he was, in
effect, found in possession of two booklets, one of which
contained certain other documents relating to the Toyota. He

attempted to explain his possession of the WNissan and the



documents relating to the Toyota but the court disbelieved

him and found that hig:bxplahqtion was "a pack of lies". He
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the deceased or the robbery oflthe Nissan, denied that he was
in any way implicated in the robbery of the Toyota or the
firing of‘a shot at Thabane and denied that he had ever had
any' fire-arm or ammunitien in his possession. The trial

court found these denials to be false.

The appellant's counsel (to whom we are in indebted .
for an able argument) rightly, in my view, did not criticize
the trial court's acceptance of the evidence for the State
nor its rejection of the appellant's evidence, but confined
himself to a susmission‘that the facts proved by the State
did@ not prove the guilt of the appellaht on counts one or

two, notwithstanding that he was found to be a lying witness.



The effect of the evidence for the State may be
summarized as follows: At some time between 5.30 p m and
about 8.30 pm on 14 April 1988 the deceased was driving the
Nissan in a street in Boksburg North when he was, in some way
or another, waylayed and shot from a distance of not more
than 1 m ;on the left side of ﬁis neck (just below the
junction of the neck with the jawbone). The bullet which
killed the deceased was a 7,65 mm calibre Selluer and Bellet .
bullet. The deceased's assailant shot him_in order to rob
him of the Nissan. Some six weeks later (in circumstances
which I shall describe later) a 7,65 mm Selluer and Bel}et
empty cartridge case ("the Nissan doppie") was found by the
police under the right-hand side of the driver's seat of the
Nissan. At about 8 pm on 22 April 1988, i e eight days
after the deceased was killed, one Petrus Thabane was driving
the Toyota along a road from Katlehong to Germiston when an

incident occurred which is correctly described by the trial



court as follows: (the references to the accused are

references to the appellant)
“His girl-friend Jwalane Molabe sat in the left front
seat of the wvehicle. At the post office Thabane was
hailed by two men who indicated that they'wanted to be
transported in the direction of Germiston. Thabane
stopped the bus and the two men boarded and seated
themselves on the third row of seats from the front. As
he approached a junction in the road, one of his
passengers asked him to stop, saying that he wanted to
go to the 'freeway'. Thabane obliged and as the
passenger alighted from the vehicle on its left side he
said that his companion would pay the fares of both
passengers. Thabane saw the man walking to the front of
the  vehicle, but turned to face the other passenger
still in the vehicle who was 'fiddling' with his fob-
pocket from which a R5,00 note protruded. Thabane
suddenly heard the driver's door open. As he looked
round, he saw the accused with a fire-arm standing on
the ground next to him. The fire-arm was a hand-gun
about seven inches in length; the accused pointed it at
him. Thabane said he could clearly see the face of the
accused, he wore a balaclava rolled up on his head above
his eyes. The accused said to him: 'Give me the
vehicle' and told him to get out. Thabane did so,
leaving the vehicle with its engine still running'and
his headlights -on and the key in the ignition switch.
Once outside the vehicle Thabane backed away but kept
his eyes on the accused, who climbéd into the driver's
seat but kept the fire-arm pointed at Thabane. As’
Thabane alighted from the vehicle he noticed that



Jwalane Molabe climbed out of the front seat on the left

side of the car and walked or ran towards the rear of

the vehicle. Thabane stated that as he tried to escape

.he was very frightened; he c¢ould feel his 1legs

trembling. Before he reached the edge of the rcad on

the far side, he stumbled and fell. At that moment the

accused fired at him. The bullet struck the tarred

surface of the road about two feet from where he landed

on the road. It caused a bright spark. Thereupon the
accused pulled off in the bus."

Later that evening the police and Thabane and his girl-friend

searched the area where Thabane had been shot at and Thabane

found a spent 7,65 mm Selluer and Bellet cartridge case ("the

Toyota doppie"). The Toyota doppie and the Nissan doppie

were fired from the same fire-arm. There is a strong

possibility that that fire-arm was a 7,65 mm Walther or

Manhurin automatic pistol. In april 1988 the appellant's

uncle was at the taxi rank in Empangeni in Natal when he saw

the appellant driving a white Nissan minibus which looked

new. The evidence of an employee of the owner of the Nissan

was that it was new when it was the subject of the robbery..






