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JUDGMENT

JOUBERT, JA:



This is an appeal against a judgment of
VAN DER MERWE J in the Transvaal Provincial Division,

discharging a rule nisi and dismissing an application of the

appellant against the respondents. Leave to appeal to
this Court was granted by the Court a_quo. For the sake

of convenience I shall refer to the first respondent as ''the
State President" and the second respondent as "Minister
Viljoen",

This appeal concerns the validity of
Proclamation R220 of 1988 issued by the State President on
30 December 1988, in so far as it relates to the farm Braklaagte
situated in the district of Marico, Transvaal.

Shortly after the turn of the present
century the Bahurutshe Ba Sebqgodi tribe under the chieftainship
of the appellant's grandfather settled on the farm Braklaagte

which had been bought by the tribe. Braklaagte was registered
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in the name of a Minister of State in trust for the exclusive
use and occupation of the tribe. In 1965 the South African
Government in pursuance of its official policy expropriated
the farm Braklaagte in order to remove and resettle the tribe
in Bophuthatswana as a "Black homeland." From 1965 onwards
the fa?m Braklaagte was State property, earmarked for White
settlement. In the meantime members of the tribe
continued to reside on the farm Braklaagte, growing crops
and raising cattle,

In a letter, dated 27 December 1988,
Minister Viljoen informed the attorneys of the appellant thét
"(Tlhe two farms Braklaagte and Leeuwfontein as well as certain
farms situated between them and Bophuthatswana, will therefore
be incorporated into Bophuthatswana as from 31 December 1988
by Presidential Proclamation in terms of section 1 of Act

2 of 1980 as amended”. The upshot was the launching
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by the appellant of an urgent application to the Transvaal
Provincial Division on ?9 December 1988. The original
relief souéht was the issue of a rule nisi calling upon the
State President and Minister Viljoen as respondents to show
cause why they should not be interdicted from publishing the
proposed proclamation pending the institution of an action
by the appellant to have the publication declared unlawful.
Before the urgent application was heard by SPOELSTRA J on
29 and 30 December 1988 it was, however, established that
Proclamation R220 had already been signed by the respondents
and that the Government Gazette in which it appeared had already
been printed and published and was in the course of being
distributed via the post office. On 30 December 1988
SPOELSTRA J, without stating reasons, granted a rule nisi
calling upon the respondents to show cause on 7 March 1989

why Proclamation R220 published in Government Gazette
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No 11644 of 30 December 1988 should not, in so far as it related
to the farm Braklaagte, be declared to be null and void and

why the respondents should not be ordered to pay the costs

of the application. The matter was heard on or after the

return day by VAN DER MERWE J who gave the judgment referred

to supra.

Proclamation R220 of 1988 was published
in the Government Gazette. In terms thereof the State

President purported to determine under the powers conferred
on him by sec 1 (1) of the Borders of Particular States
Extension Act 2 of 1980 that certain land, including the
farm Braklaagte, would with effect from 31 December 1988
cease to be part of South aAfrica and would become part of
Bophuthatswana. It was signed on 20 December 1988 by P
W Botha, the State President, and co—signed by Minister

Viljoen by Order of the State President-in-Cabinet.



Owing to illness the State President was
unable to file an answering affidavit. Mr Cilliers, a
civil servant in the Depgrtment of Development Aid, was
authorised to file an answering affidavit on hehalf of the
State President and Minister Viljoen as respondents. An
affidavit of Minister &iljoen has, however, been filed in
which he elected to deal with certain matters which were within
his personal knowledge.

The background to the case may be outlined
as follows:

During 1983 the Commission for Co-operation
and Development proposed to the Government that the farm
Braklaagte and another farm Leeuwfontein should remain Black
areas but were to be incorporated into Bophuthatswana. This
Commission had after due notice held meetings at Zeerust during

August 1983 to hear evidence and receive representations from
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interested parties who.were affected by its consolidation
proposal to incorporate certain land, including the farm
Braklaagte, 1into Bophuthatswana.

On 15 October 1984 the Government decided
that the farm Braklaagte would remain a Black area but that
it would be incorporated into Bophuthatswana.

On 30 August 1985 a formal agreement was
concluded between the State President and the State President
of Bophuthatswana regarding the incorporatiﬁn into Bophuthatswana
of the farms Braklaagte, Leeuwfontein and certain other farms
situated between them and Bophuthatswana.

In terms of the Status of Bophuthatswana
Act 8% of 1977 Bophuthatswana on 6 December 1977 received
its independence from South Africa as an independent national
state. According to sec 1(1) its territory was defined

in Schedule A thereto. This description of its territory
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was taken over in sec 6 of the Republic of Bophuthatswana
Constitution Act 18 of 1977 “together with such other land
as may be added thereto™. The draftsmen of the Constitution
of Bophuthatswana were hopeful that Bophuthatswana's territory
would be augmented in the future.

The method initially adopted by the South
African Legislature to transfer further South African territory’
to Bophuthatswana was by means of legislation. | The
Bophuthatswana Border Extension Act 8 of 1978 was an instance
of such legislation. In this manner the Legislature determined
and controlled the transfer of South African land to
Bophuthatswana.

The Legislature thereafter introduced
a new method to transfe; South African land to the independent
national states. Sec 1 (1) of the Borders of Particular

States Extension Act 2 of 1980 provides as follows:
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"The State President may from time to
time by proclamation in the Gazette determine
that part or all of the land defined in
the appropriate Schedule shall, as from
a date mentioned in such proclamation,
cease to be part of the Republic ¢f South
Africa and become a part of the sovereign
and independent state mentioned in such
Schedule.,"
At the time of its enactment Act 2 of 1980 had three Schedules
which related to "Land in Relation to Transkei", "Land in
Relation to Bophuthatswana” and " Land in Relation to Venda"
respectively. At that stage the farm Braklaagte was
not mentioned in Schedule 2. In 1983 Schedule 4 was added
by sec 3 of Act 25 of 1983 to make provision for Ciskei.
The inclusion of the land in the schedules by the Legislature

would seem to have been based on inter-State agreements between

the South African Government and the Governments df the relevant
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independent national states. See Annual Survey of South
African Law 1980, p 28. According to the new method
provided for in Act 2 of 1980 the Legislature conferred on

the State President a discretionary power to order "from time

to time by proclamation" the transfer of '"part or all of

the land" specified in the appropriate schedule to the relevant
independent national state as from a specific date. The
Legislature, however, decided which land was to be included

in the schedules. The discretionary power of the State President
was circumscribed as stated above. He had no power in re%pect
of land not included in the schedules,. An advantage of the

new method was that the transfer of scheduled land could be
effected by the State President's proclamation when he considered
the time opportune to do so irrespective of whether or not

Parliament was convened at the time.
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