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The two appellants stood trial in the
Witwatersrand ULocal Division before Smit J and two
assessors on a charge of murdering one Luis Cabrah
Algeria (the deceased) and of being in possession of
unlicensed firearms and ammunition. Despite their pleas
of not guilty on all charges, both appellants were found
guilty on the murder charge and second appellant was, in
addition, found guilty of being in possession of a 9 mm
firearm and ten rounds of 9 mm ammunition. On these two
charges, which were taken together for the purposes of
sentence, second appellant was sentenced to two years'
imprisonment. The court found, in re;pect of the murder
charge, that neither appellant had discharged the onus of
establishing extenuating circumstances. Both appellants
were accordinglylsentenced to death. At the time the
death sentence was, in the circumstances, mandatory.
With the 1leave of this Court each appellant noted an

appeal against the death sentence imposed by the trial
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court,

Since their conviction and sentence on 28 March
1990 the Criminal Procedure Act, No 51 of 1977, has been
amended in certain important respects by thé‘Criminél Law
Amendment Act, No 107 of 1990, which came into operation

on 27 July 1990. These amendments have been considered

by this Court in inter alia S v MASINA AND OTHERS 1990

(4) Sa 709 (A); S v SENONOHI 199¢ (4) SA 727 (A) and S8 v

NKWANYANA AND OTHERS 1990 (4) SA 735 (A). The effect of

these decisions may be summarised briefly as follows:

1. The death sentence for murder is no longer
mandatory.
2. There 1is no leonger an onus on’ an accused to

establish extenuating circumstances.
3. , The trial judge has a discretion to impose the
death sentence, but only with due regard to the

finding which the +trial court is obliged to

make on the presence or absence of any
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mitigating or aggravating factors, and only if
the judge is satisfied that the death sentence
is the proper sentence.

4. The relevant provisions -~ of the aménding

N
legislation are retrospective and must be
applied by this Court in an appeal heard by it
"after the date on which the amendﬁents came
into operation.

5. This Court has an independent discretion to
decide whether the death sentence is the proper
sentence.

6. By the words "the proper sentence"”, is meant
"the only proper sentence".

It is acco;dingly necessary to approach this appeal in

the iight of the aforementioned summary.

First appellant did not give evidence either in

his defence or on extenuation. Second appellant's

defence was an alibi which was rejected by the trial
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court. He testified on extenuation but dealt only with
his personal circumstances. However, both appellants
made statements after their arrest. First appellant
conceded that bis statement was freely and voluntarily
made. Second appellant contested the voluntariness of
his statement but after a trial within a trial, it was
admitted in evidence.

_It emerges from these statements, as commoﬁ
cause, that the appellants, together with’two other men
called respectively Mafanandota and Beggie (also known as
Beji), set out from the Jabulani location for Krugersdorp
in first appéllant's Opel motor car with the express
purpose of robbing a shop in order to’ obtain money.
Second appellant and Mafanandotg were each armed with a
firearm. Beggie was armed *ith a pénga. First appellapt
was the driver of thg car. They stopped about 200 to 250
m from the Violet Eating House at Millsite in the

Krugersdorp district. Second appellant, Mafanandota and



Beggie, armed as aforesaid, alighted from the car and set
out on foot for the Violet Eatiqg House. First appellant
remained in the car. It was then about 11 am. According
to second éppellant's statement, he, Mafanandota and
Beggie entered the Voilet Eating House where there were a.

number of customers. They played the pin-ball machine

. and after a while Mafanandota said that they should do

their work ("nou moet ons ons werk dden"}. They pointed
their weapons at the deceased who was behind the coupter.
As he approached them, but while he was still behind the
counter, both second appellant and Mafanandota fired at
him, hitting him in the head and arm. All three then
immediately - and without any attempt at  taking money -
fled to the car in wﬁich first appellant was waiting for
them and they all drove off. The deceased died from the
bullet wound to his hgad.

The trial court f£ound, as far as first

appellant was concerned, that he did not have direct



intention té kill the deceased but that he was guilty on
the basis of dolus eventualis. 1In the case of second
appellant the trial court made no express finding on the
nature of his intention, but from the Jjudgment on
extenuation it appears that the trial court correctly
accepted that it was also a case of doius eventualis
rather than one of dolus directus.: This appeal must
therefore be approached on the basis that fhe guilt of
both appellénts rested on a finding of dolus eventualis.
First appellant's cpunsel submitted that in the
case of first appellant the following mitigating factors

were present:

. He played a lesser role in the crime in that he

remained in the car and was not present when
the fatal shots were fired.

2. IE was not established that he knew that the
firearms carried by second appellant and

Mafanandota were loaded; therefore he cannot



be taken to have regarded the possibility of

death as a_strong one.

There is no merit in the first point. First
appellant participated fully in the venture: he.drove
the other three participants to the scene of the crime
which had been planned by all of them, including first
appellant and, as arranged, he waiteg for the others in
his car in prder to enable them to make their get-away
upon completion of the robbery. His role may have Been
different to that of the others, but it c¢cannot be
described as a lesser one.

The second factor relied on by first
appellant's counsel does have merit. 1In the light of the
fact that first appellant's guilt is based on dolus
eventualis, it becomes important to determine his degree
of subjective forseegbility i.e. whether he foresaw the

possibility o©of death to the wvictim as faint or strong.

See S v DLADLA 1980 (1) sA 1 (A) at 3. The onus is on
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the State to establish the presence of aggravating

factors (S v NEKWANYANA AND COTHERS, supra at 743 I-J).

Accordingly, in so far as the degree of forseeability is
relevant on this issue, the onus would be on the Sfate to
pfove that first appellant subjectively foresaw the risk
of death as a strong possibility. smit J, having
correctly pointed out that deolus eventualis was not per
se an extenuating circumstance and that the risk involved
in the venture was a determining factor to decide whether
extenuation was present, went on to state:
"In casu, in our view, objectively a high risk
was involved and subjectively we are left in
the dark as to what accused 1 had in mind. We
are not satisfied that the legal or
constructive intention can in casu be regarded
as an extenuating circumstance."
I do not, with respect, agree with the trial
court's finding, in respect of first appellant, that

"objectively a high'risk was involved" and that one is

"left in the dark as to what (he) had in mind". First






