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JUDGMENT

F H GROSSKOPF JA:

The appellant, plaintiff in the Court a uo,
claimed payment of the sum of R163 6?3,66 (which émount was
later reduced) plus interest from the first and second
respondents as sureties for the indebtedness of a company
called Pro-Max International (Pty) Limited ("Pro-Max").

The appellant'§ action was based on a written deed
of_suretyship {"the deed of suretyship") sigqed on 4 November
1980 at Johgnnesburg by the first and second respondents and
Andries Petrus Jacobus van der Merwe ("Van der Merwe'") as
sureties and co-principal debtors for the indebtedness of
“the debtor" to the appellant. T@e appellant alleged that
"the debtor" was Pro-Max.

The deed of suretyship was completed on a standard
printed form used by the appellant. The first gart reads as
follows:

"In consideration of The Standard Bank of South



Africa Limited (hereinafter called 'the Bank)
allowing Andries Petrus Jacobus van der Merwe,
‘Arthur Manfred Kruger, Jacob Justus de Villiers
acting as Trustees for a Company about to be
registered in the Republic of Venda (hereinafter
called ‘'the Debtor') or any third party whose
present or -future indebtedness to the Bépk has been
or will be guaranteed by -the Debtor, such banking
facilities as the Bank may in its sole discretion
deem fit (either by way of the continuation of any
existing facilities add/or providing new or further
facilities}, subjeét to the conditions hereinafter
mentioned, we the undersigned Andries Petrus
Jacobus van der Merwe, Arthur Manfred Kruger, Jacob
Justus De Villiers do hereby jointly and severally
guarantee and bind ourselves as sureties and co-
principal debtors for the repayment on demand of
all sums of money which the debtor may now or from
time to time hereafter owe or be indebted in to the

Bank, its successors Or assigns ...« .

The first and second respondents admitted that they

had signed the deed of suretyship in favour of the appellant,

*

but denied that it was possible to identify Pro-Max as "the

debtor" therein. It was contended in limine on behalf of the

first and second respondents in the Court a quo that the deed

of suretyship was unambiguohs and that ex facie the document

»

itself it was clear that "the debtor” was not Pro-Max, but

AY



Van der MefWe, the first respondeng_ and the second
respondent, acting as trustees for a company about to be
registered!in.the Republic of Venda.

The Court a_guo dismissed this prelimingry point
and a;lowed the appellant to adduce extrinsic evidence of an

identificatory nature in order to show that ‘the principal

debtor was indeed Pro-Max. {See Sapirstein and Others v

Anglo African Shipping Co {SA) Ltd. 1978(4) SA t(A) at 12 B-
E). Having considered the admissible evidence the Court a
quo came to the following conclusion regarding the identity

of "the debtor" in the deed of suretyship:

"In the matrix of the surrounding
circumstances as appears from the admissible
evidence, I am of the view that plaintiff has
failed to establish that the principal debtor
envisaged in the deed of sufégyship is Pro-Max
International (Pty) Ltd and the probabilities on
such evidence would appear to indicate thét the
principal debtor was the trustees in their capacity
as frustees for a company %o be .registered in
Venda." -

Ih the result the Court a quo granted absoclution



from the instance on the appellant's claim. Leave to c—_tppeal
to this Court was subseguently granted by the Court a quo.

There is an application for condoﬁation by the
appellant which must be c¢onsidered before-dealihg with the
merits of the appeal. The appellant seeks condonation for
the late 1odging of a corrected record of appeal. its
application was oppoéed by the first and second respondents;
both filed answering affidavits. The first respondent
even contended that the appeal had lapsed. Counsel appearing
for the first and second respondents later indicated in their
heads of arqument that both resﬁondents abided the decision
of this Court, és far as condonation was concerned, but the
first respondent still sought an order for costs.

In order to deal with the question of costs in the
condonation application I shall have to refer to the salient
features set out ip lengthy papers filed on behalf of the

- parties.

The appellant from the outset experienced problems



in preparing the appeal record. The problems began when
seven casséftes containing the record of the evidence given
in the Court a_gquo, could not be traced in the registrar's
office in Johannesburg. All efforts to locate tﬁe missing
cassettes were unsuccessful; it later became épparent that
the appellant would not be in a position to lodge the appeal
record yithin the time limits prescribed by the Rules of this
Court. At first the respondents refused to agree to any
extension of time for the lodging of the record. The
appellant was obliged to prepare its first petition for
condonation. Shortly before that petition yas filed the
respondents consented to an extension of two months. This
meant that the appeal receoerd had to be Iodged by not later
than 25 March 1989. Some time during February 1989 an
artiéled clerk in the employ of the appellant's attorney
conducted a search in the Court archives and found the
cassettes.

In the beginning of March 1989 the first respondent



informed the apéellant's attorney that he required four
copies of the appea; record, whereas the appellant's attorney
had made provision for only two copiés. The additional two
copies could only be supplied by May 1989. According to the
appellant's attorney it was agreed that these copies would be
forwarded to the first respondent as scon as they were ready.
On 28 march 1989 the first respondent addressed a letter to
the appellant'; attorney in which he "“confirmed" that the
further two copies of the record had to be delivered before
.15 April 1989. The appellant's attorney denied that he had
ever agreed to deliver the further two copies qf the record
by that date, and this gave rise to a dispute.

The additional two copies of the record were not
delivered by 15 April 1989, and the first respondent then
took the point that the appellant had failed to comply wjth
the provisions of Ru;e 5{(4) of the Rules of this Court. The

first respondent further maintained that the record was

defective in a number of respects and that the appellant had



therefore not lodged a proper record in qompliance with the
provisions of Rule 5(4). The appellant’'s attorney
acknowledged that the record was defective in some respects
and enguired whether the first respoqdent would.be'willing to
agree to an amended record being lodged. The first respondent
refused to give his consent and replied as follows:

"As far as .we are concefned, ﬁhe record submitted

by the appellant is hopelessly defective and cannot

be patched up. We furthermore take the view fthat
no case has been made out for condonation and the
consents sought by you are refused.”

The appellaﬁt then lodged a corrected record of
appeal and filed his petition for condonation. The first
respondent opposed the relief éought by the appellant and
raised a number of highly technical points in his answering
affidavit. The first respondent further made-a gratuitous
attéck, on the appellant's attorney, suggesting dishonesty,
incompetence and improper conduct on his part.. Counsel for

"the first respondent conceded during argument that there was

no justification for these intemperate allegations.






