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2. 

This income tax appeal is brought direct to 

this court pursuant to leave granted by the President 

of the Transvaal Income Tax Special Court in terms of 

section 86A(5) of the Income Tax Act No 58 of 1962 

("the Act"). The point in issue is whether profits 

derived by the respondent, Guardian Assurance Company 

South Africa Limited ("GASA"), from the sale by it 

during 1982, 1983 and 1984 of shares it held in a 

number of companies listed on the Johannesburg Stock 

Exchange formed part of its taxable income. In its 

returns of income and supporting accounts for the years 

of assessment ended 31 December 1982, 1983 and 1984 

respectively GASA reflected the income thus derived as 

having been of a capital nature. The áppellant, the 

Commissioner for Inland Revenue ("the Commissioner"), 

however, included such profits in GASA's taxable income 

in each of the three years. Its formal objections 

having been disallowed, GASA appealed to the Transvaal 

Income Tax Special Court in terms of section 83 of the 
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Act. Initially the appeal was to have been directed at 

the assessment for the 1982 year only but by consent it 

was belatedly expanded to encompass the assessments for 

the succeeding two years as well. The Special Court 

ruled in favour of GASA and remitted each of the three 

assessments to the Commissioner for reassessment on the 

basis that the profits in question did not form part of 

GASA's taxable income. Hence this appeal. 

The Special Court had before it a dossier 

prepared by the Commissioner in terms of regulation 

B(3) of the regulations promulgated under section 107 

of the Act, and two supplements thereto. In addition 

counsel for GASA, shortly after the commencement of the 

evidence of the first witness, handed in two exhibits. 

The first, identified as exhibit "A", was described by 

GASA's counsel as "a summary of all the various 

transactions in issue in this case." The second, 

exhibit "B", was described by GASA's counsel as GASA's 

"bundle of documents", to which he added "... there 
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will be a certain amount of overlapping in the third 

dossier and the appellant's bundle. Of course this 

bundle is not handed in as evidence of all the 

documents in it, except to the extent that they are 

referred to from time to time by the witnesses and 

identified." Unfortunately no particular 'care was 

taken by counsel on either side in the course of the 

viva voce evidence to identify documents being referred 

to. Thus the confusion, inherent in the multiplicity 

of dossiers, the (unspecified) degree of overlapping 

and the apparent lack of any index, was compounded. 

Moreover, when the record on appeal came to be prepared 

in the Commissioner's office, the officials concerned, 

unfamiliar with the case, were unable to do so 

satisfactorily. In particular GASA's "bundle of 

documents", exhibit "B", which, judging by counsel's 

_introductory remarks, must have comprised a 

considerable number of documents, is reflected in the 

record as consisting of a single four page letter. 
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Furthermore a highly pertinent schedule reflecting 

movements of eguity shares held by GASA, exhibit "B" 

108 to 110, and which had been referred to in the 

evidence in the court a quo, was omitted from the 

record and had to be handed in from the bar at the 

hearing of the appeal. Notwithstanding the 

unsatisfactory state of the record, however, a clear 

picture of the relevant circumstances can be gleaned 

from the documentary and oral evidence presented to the 

Special Court. 

Three witnesses were called, all on behalf of 

GASA. The first was Mr Richard Morris who retired in 

mid-1987 after forty years with the firm Coopers and 

Lybrand, public accountants and auditors. He had for 

many years been the audit partner for GASA and from 

approximately 1975 he was the review partner involved 

in important matters of accounting principle relating 

to GASA's affairs. He was also the specialist tax 

partner in the firm. Although he had never been 
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involved in the day to day affairs of GASA he was 

familiar with its history and investment policy. He 

had moreover been involved in the representations on 

behalf of GASA to the revenue authorities relating to 

the taxability of profits derived from the sale of 

shares in its investment portfolio. 

The next witness to be called was Mr Michael 

Newman, the managing director of GASA as also of its 

holding company, Guardian National Insurance Company 

Limited ("GNIC"). He started his career in the 

insurance industry in 1954, later became the general 

manager of GASA and in 1973 attained a seat cm its 

board of directors. Mr Newman was able to flesh out 

Morris's general description of the history of GASA and 

of its investment policy over the years. He also 

described in detail the nature of GASA's business, its 

position in the group of companies of which it was a 

member and how and when it underwent certain 

fundamental changes. He too had been involved in the 
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debate with the revenue authorities concerning the 

taxability of the profits derived by GASA from the 

disposal of shares held in its investment portfolio. 

Although he had knowledge of and was able to deal in 

evidence with a number of the more salient of such 

disposals, he had not been involved in the day to day 

administration of the portfolio and traversed the 

terrain in more general terms. 

The detailed information was furnished in 

evidence by Mr J R McAlpine, a specialist in the field 

of share portfolio management. He was the managing 

director of Liberty Asset Management Company Limited 

("LIBAM"), a member of the Liberty group of companies, 

which administered some 80 to 85 share investment 

portfolios for a variety of principals. Each portfolio 

was administered in accordance with the specific 

objectives of the client concerned. Thus the portfolio 

of a pension fund or of a unit trust is sensitive to 

fluctuations in share market prices and requires 
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frequent adjustments. Others, like investment trusts, 

call for a much more conservative approach, the 

objective being a steady income in the long term with 

disposals of counters taking place only when 

necessitated by some extraordinary circumstance. 

Irrespective of the specific objectives of the client 

concerned, however, McAlpine, who was the person in 

LIBAM essentially concerned with the investigation and 

recommendation of investments, followed the same fixed 

and conservative policy: one never buys on tips nor 

for quick profit or speculatively. The witness 

detailed a series of investigative steps taken and 

criteria considered before any investment was 

recommended. He also described in detail how GASA's 

share investment portfolio had been administered from 

the mid 1970's to 1987 and explained the circumstances 

giving rise to each of the transactions which generated 

prqfits giving rise to disputes as to their taxability. 

The court a quo, "fully cognizant of the fact 
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that the ipse dixit of witnesses in a case such as the 

present must not be accepted uncritically", accepted 

the evidence of Messrs Newman and McAlpine as truthful 

and reliable. There is no reason to differ. Nor can 

any criticism be levelled at the evidence of Mr Morris, 

although in his case there was no express endorsement 

by the court a quo. Indeed the Commissioner did not 

seriously challenge their veracity or accuracy in 

either court, the main thrust of his case being 

directed at the surrounding circumstances. 

Consequently a composite factual summary derived from 

the evidence of all three witnesses read with the 

documents to which they referred will suffice. 

Although empowered by its memorandum of 

association to conduct many types of insurance business, 

GASA at all times material prior to 1 January 1981 

carried on business as a casualty, or short-term, 

insurer. It also built up a substantial share invest-

ment portfolio, financed solely from shareholders' 


