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JUDGMENT

PREISS AJA

The appellant is the National Union of Metal Workers of South
Africa (the union), a trade union registered in terms of the
Labour Relations Act 28 of 1956 (the Act). Relief was claimed
against the union in an urgent application launched by Gearmax
(Pty) Ltd {(Gearmax}, the present‘respondent, a manufacturer

.of rear-drive axles and allied components at its plant in
Uitenhage. The application, brought in the South-Eastern

Cépe Local Division, dealt with the alleged refusal of a number
of employees of.Gearmax to perform overtime work. The first

respondent was the union. The 2nd to 167th respondents in
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the court below fell into two broad categories. The one,
constituted by the 2nd to 148th respondents, consisted of
employees who had signed standard contracts of employment

in terms of which they undertook "tq work the ordinary hours
and overtimg hours required by the company”, i e Gearmax.
The other, consisting of the 149th to 167th respondents, had
not agreed expressly to work overtime hours. The deponent
fOr Gearmax stafed in the founding affidayit that "they have
always worked overtime as and when required by management

in accordance with the business requirements of the company"”
and that a practice had thus developed "stretching over many
years". In the answering affidavit of the union this allegation

was denied, albeit baldly.

The refusal to perform overtime work first manifested itself

on 1 March 1989. Thereafter discussions and negotiations
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took place between the parties; they will be described in
appropriate detail at a later stage. The discussions and
negotiations came to naught. On 9 March 1989 Gearmax launched
an urgent application ex parte and obtained the following

relief:

"It is ordered:

1. That the forms and service provided for in the rules
be dispensed with by the Court and that this matter
be disposed of as one of urgency in terms of Rule

6(12).

2. That a rule nisi be issued calling upon the Respondent
to show cause on 29 March 1989 why a final Order

should not be granted in the following terms:
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2.1

Declaring that the combined acts of the Second
and Further Respondent employees in refusing

or failing to work normal overtime with the
intention of compelling the Applicant to accede
to their demands constitutes an unlawful strike
in-terms of Section 65 of the Labour Relations
Act No. 28 of 1956;

Interdicting and restraining the Second and
Further Respondent employees from participating
and continuing with the conduct set ocut in
paragraph 2.1 above without first complying
with the provisions of Section 65 of the Act

and the provisions of the Applicant’s Disputes

Procedure:

Interdicting and restraining the Respondents

from continuing to instigate or instigating
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the strike réferred te in paragraph 2.1 above
or inciting any of Applicant’'s employees to
take part in or to continue such a strike until
the provisions of Section 65 and the provisions
of the Disputes Procedure of the Applicanf have
been complied with;
2.4 Ordering the First Respondent forthwith to take
full steps to ensure that its members employed
at the Appiicant's Uitenhage premises observe:
2.4.1. The provisions of the Grievance Procedure
in force at the Applicant's Uitenhage
premises;

2.4,2 The provisions of the.Lab?ur Relations
Act and in particular that they discontinue

the ban on overtime until the provisions

of the Disputes Procedure and Act have
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been complied with;
2.5 Ordering that.the First Respondent and such
of the Second and Further Respondents who oppose
this application pay the Applicant's costs,
jointly and severally, the one paying the cther

to be absolved;

3. ‘That pararaphs 2.2, 2.3 and 2.4 operate as an interim
interdict pending the final decision of this

application.”

{The rest of the order provides for modes of service and for
the anticipation of the rule nisi; it need not be further

considered. )

The rule nisi was extended until 29 March 1989 upon which
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date it was confirmed against all the employees,.namely, the
2nd to 167th respondents, on an unopposed basis. The union,
on the other hand, gave notice of opposition, filed answering
affidavits and opposed the confirmation of the rule on the
extended return day. On 23 May 1989 Ludorf J confirmed the

rule against the union in the following terms:

"1. I declare that the combined acts of the second and
further respondent employees in refusing or failing
to continue to work normal overtime with the intention
of compelling the applicant to accede to their deman@s,
constitutes an unlawful strike in terms of Section
65 of the Labour Relations Act No. 2? of 1956,

?. I grant an interdict interdicting and restraining

the first respcondent from continuing to instigate

the strike referred to in paragraph 1 above, or
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inciting any of the applicant's employees to take

part in or to continue such a strike until the

provisions of Section 65 have been complied with.
3. The first respondent is ordered forthwith to take

steps'to ensure that its members employed at the

applicant's Uitenhage premises observe:

(a) The provisions of the Labour Relations Act
and in particular that they discontinue the
ban on overtime until the provisions of the
Act have been complied with, and

4. The first respondent is ordered to pay the costs

of this application.”

The union applied for leave to appeal which was duly granted.
In argument before us two separate issues were canvassed in

counsel's heads of argument. The first was whether the refusal
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10
to perform overtime work constituted an illegal strike; it
was abandoned at the stage of argument by the appellant's
counsel, Mr Lang. The gecond issue was whether the Court
a4 _guo was gorrect in granting relief against the union on
the ground Fhat_it had instigated the strike or incited the

employees within the meaning of s 65(1) of the Act.

(a) THE LEGALITY OF THE STRIKE.

I need say little about this issve. It was abandoned by Mr
Lang and, in my view, correctly. Insofar as the 2nd to 148th
respondents are concerned, there was an express undertaking
to work overtime. A strike, as-defined in s 1 of thelAct,
includes a “refusal or failure... to continue to work..."

on the part of any body or number of persons. In SA Breweries

Ltd v Food and Allied Workers Union and Others 1990 (1) SA
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.92 (A) this court held that "work" in the above context must
be limited to mean such wo;k as an employee is contractual}y
obliged to perform. It will be recalled that in the above
case it wa; held that a collective refusal by employees. to
work overtime in order to induce or compel their employer

to accept their employment demands where such employees were
not cohtractually bound to perform overtime work could not
gmount to an unlawful strike in terms of s 65 (1) of the Act.
bThe corollary is that such collective refusal by employees
who are contractually so bound would amount to an unlawful
strike. Thét was the situation in the present case in respect

of the 2nd to 148th respondents.

In the former case (at 96 E - F), Smalberger JA went on to
deal with the obligation of an employee who is tacitly bound

to work overtime. The learned Judge said:
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