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J U D G M E N T 

PREISS AJA: 

Rand Broom and Brush (Pty) Ltd (the company) manufactured 

brooms and brushes at its factory in Industria West, 

Johannesburg. Associated Brush Manufacturers (Pty) Ltd was 

its holding company. The late Dennis Joseph Cassel (Cassel) 

was a director of the subsidiary company from 3 November 1949 

until his death on 3 March 1984. A fellow director was Mr 

A. B. Treisman (Treisman). 

During December 1985, almost two years after Cassel's death, 

an action was commenced in the Witwatersrand Local Division. 
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It consisted of a number of claims arising out of the alleged 

conduct of Cassel during his administration of the company's 

affairs. The first plaintiff was the company itself and the 

holding company was the second. The executors in Cassel's 

deceased estate were cited as the first defendants and Cassel's 

widow (who was, incidentally, one of the joint executors) 

was cited as the second defendant. 

During July / August 1986 the company was placed into 

liquidation; its two liquidators, Messrs Rheeder and Cohen, 

were substituted for the first plaintiff. In what follows 

it is convenient to describe the four parties to the action 

as the company, the second plaintiff, the first defendants 

and the second defendant, respectively, as they were in the 

court a quo. 
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The action was heard by Levy A.J. He was faced with a series 

of claims. Some of them were at the suit of the company and 

some at the suit of the second plaintiff. Relief was claimed 

in some instances against the first defendants, in some against 

the second defendant, and in some against the first defendants, 

alternatively, the second defendant. Fortunately, for the 

purposes of this appeal it is unnecessary to differentiate 

between them. Only one single claim falls to be considered, 

namely, claim E. There are two reasons for this limitation. 

First, a number of claims were settled between the parties 

before the trial commenced. Secondly, all the remaining claims, 

save for claim E, were dismissed. The first and second 

defendants sought, and obtained, leave to appeal against claim 

E. The second plaintiff has confined its cross-appeal to 

claim E only, contending that a larger amount should have 

been awarded, although both plaintiffs initially obtained 
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leave to appeal in respect of all the claims with which the 

trial court was concerned. 

Claim E is a claim at the instance of the second plaintiff 

against the first defendants in terms of which an order 

was sought, declaring the first defendants to be responsible 

for the debts of the company to its creditors as at 3 

March 1984 (the date of Cassel's death) pursuant to the 

provisions of s 424(1) of the Companies Act 61 of 1973, 

which states: 

"When it appears, whether it be in a winding-up, 

judicial management or otherwise, that any business 

of the company was or is being carried on recklessly 

or with intent to defraud creditors of the company 

or creditors of any other person or for any fraudulent 
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purpose, the Court may, on the application of the 

Master, the liquidator, the judicial manager, any 

creditor or member or contributory of the company, 

declare that any person who was knowingly a party 

to the carrying on of the business in the manner 

aforesaid, shall be personally responsible, without 

any limitation of liability, for all or any of the 

debts or other liabilities of the company as the 

Court may direct." 

In the summons the plaintiffs alleged that during the period 

1973 to 1984 the business of the company was carried on 

fraudulently and / or recklessly and that Cassel was knowingly 

a party to the carrying on of business in this manner. 

Particulars of the alleged fraudulent or reckless conduct 

were furnished. The trial court found that three classes 
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of fraudulent conduct were proved. They are described in 

the summons as follows: 

(a) "During or about the period 1981 to 2 March 1984, 

Cassel improperly misappropriated monies in the sum of 

R 59 684.64 belonging to the First Plaintiff, alternatively, 

due to the First Plaintiff, in respect of the sale of 

wire by the First Plaintiff to Pretoria Betonmuur Fabrikante 

(Edms) Bpk." (para 29.10). 

[This claim will be dealt with under the heading, "Sale 

of Scrap Wire".] 

(b) "During or about the period 1981 to 2 March 1984, 

Cassel, alternatively, Cassel and Treisman jointly, 

improperly misappropriated monies in the sum of 

approximately R 40 000.00 belonging to, alternatively, 
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due to, the First Plaintiff in respect of the Saturday 

sales of brushware and steel wool through the First 

Plaintiff's cash sales store" (para 29.11). [This claim 

will be dealt with under the heading "Cash Sales Store"]. 

(c) "During or about the period 1979 and 1980, Cassel 

improperly misappropriated monies in the sum of 

approximately R 20 000.00 belonging to, alternatively, 

due to, the First Plaintiff in respect of the sale of 

reject products arising in the course of the First 

Plaintiff's manufacturing operations" (para 29.13). 

[This claim will be dealt with under the heading "Reject 

Brushes"]. 

As a result of the alleged misappropriations, the second 

plaintiff sought an order in terms of s 424(1) declaring that 
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Cassel and, in consequence, the first defendants were 

responsible for the debts of the first plaintiff to its 

creditors as at 3 March 1984, being the sum of not less than 

R 3,75 million. 

The learned Judge heard evidence and argument extending over 

nine days. In the result the second plaintiff succeeded on 

claim E. It was held that misappropriations had been duly 

proved under all three heads and that the company's loss need 

not be confined to such amounts as Cassel had retained for 

himself but should, in terms of s 424(1), include additional 

amounts that accrued to Treisman, Cassel's fellow director, 

and to Mr R.F Pascoe, the then general manager of the company. 

The award totalled R 99 551.50. It was made up of a loss 

to the company from the sale of scrap wire in the sum of 

R 48 551.50; a loss from the cash sale store in the sum of 
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R 36 000.00; and a loss from the sale of reject brushes in 

the sum of R 15 000.00. 

Section 424(1) empowers a court to "declare that any person 

who was knowingly a party to the carrying on of the business 

in the manner aforesaid, shall be personally responsible... 

for all or any of the debts or other liabilities of the 

company...". The learned judge did not limit his order to 

a mere declaration; he went on to order the first defendants 

to pay the sum of R 99 551.50 to the first plaintiff. 

The form of the order was presumably in accordance with the 

provisions of s 424(2)(a) of the Companies Act, which states: 

"Where the Court makes any such declaration, it may give 

such further directions as it thinks proper for the purpose 
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of giving effect to the declaration..." 

While they have no bearing upon the issue in the present appeal, 

two features of the trial court's order should be mentipned. 

The first is that, although the relief in claim E was 

specifically sought at the instance of the second plaintiff, 

the order of payment was made in favour of the company, i e 

the first plaintiff. The reason probably lies in the fact 

that it was the company itself which sustained the loss. 

The second observation is that the plaintiffs were awarded 

the costs of a six day hearing and had to pay the costs of 

the remaining three days. 

For a proper evaluation of the evidence tendered in the court 

a quo in support of claim E, it must be borne in mind that 

many of the witnesses had already testified in prior proceedings. 
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During June and July 1986 an enquiry was held before inspectors 

appointed under s 258 of the Companies Act. After the winding-

up of the company, a further enquiry was held under s 417 

of the Act. Transcripts of the proceedings at both enquiries 

were made available. One of the terms of the pre-trial 

conference was that such transcripts constituted an accurate 

record of the proceedings, and relevant extracts were used 

during the cross-examination of the plaintiffs' witnesses. 

I proceed now tó an analysis of the evidence upon each of 

the three categories of Cassel's alleged misappropriations. 

(a) SALE OF SCRAP WIRE. 

The plaintiffs alleged that Cassel had misappropriated cash 

which was earned by the company from the sale of scrap steelwool 
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