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J U D G M E N T 

EKSTEEN, J.A. : 

The four appellants were charged before the 

Durban and Coast Local Division with four counts of 

murder and one of arson. All of them were convicted 

on all counts. They were each sentenced to two years' 

imprisonment on count 5, viz. that of arson. Exten-

uating circumstances were found to be present in the 

case of the third appellant in respect of each of the 

counts of murder, and he was sentenced to 15 years' 

imprisonment on each count; the sentences on all counts -

including that of arson - to run concurrently. No 

extenuating circumstances were found in respect of the 
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other three appellants and they were consequently all 

sentenced to death on each of the charges of murder. 

After an application to the trial Judge he granted the 

first, third and fourth appellants leave to appeal 

against their convictions. The first, second and 

fourth appellants were granted leave to appeal against 

the Court's finding that there were no extenuating 

circumstances in their cases, and against their sen-

tences. It is on this basis, therefore, that the 

appeal comes before us. 

All the charges arise from the burning down 

of the hut of one Busisiwe Cele on the night of 30 

July 1988. Busisiwe Cele lived in a one-roomed hut 

in the Msunduze area in the district of Ndwedwe in 
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Natal. On the night of 30 July 1988 Busisiwewas at 

home in her hut with her daughter, the 25 year old 

Sizakele Cele; her boyfriend Mandla Khumalo; and 

Sizakele's 4 year old daughter Duduzile Cele, and her 

10 month old son Siphamandla. At about 11 or 11.30 

that night her neighbour Khuzane Ngcobo, who lived 

about 100 metres away, noticed that Busisiwe's hut was 

on fire. He woke up another neighbour, Qaphele, and 

the two of them went to see what was happening. Out-

side the burning hut they found the body of Duduzile 

with little Siphamandla crawling over it. The 

fire was too intense for them to enter the hut and 

it was only the next day, after the police had 

arrived, that the charred bodies of Busisiwe, Mandla 
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and Sizakele were recovered from the ashes inside the 

hut. All three had been charred to such an extent 

that the district surgeon was unable to determine the 

cause of death. The body of Duduzile also had first 

degree burns over the anterior aspect of the whole of 

the left leg and over the right ankle. Furthermore 

the district surgeon found an incised stabwound above 

the medial or inner end of the left clavicle. This 

wound incised the left subclavian artery and vein, and 

penetrated the left lung causing it to collapse. 

This, in the view of the district surgeon, was the 

fatal wound which led to the death of Duduzile. She 

also had a lesser incised wound below the chin, and 

a bruise on the right side of her forehead. ,The 
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intercranial contents showed a small subdural haemorr-

age of the mid occipital area - i.e. at the back of 

the head. 

The evidence connecting the appellants with 

the death of these four people and the burning of Bus-

isiwe's hut, was primarily that of Thulani Ngcobo. 

He was 15 years old at the time of the offence and 

had reached Standard IV at school. He was also the 

nephew of the second appellant and they both lived with 

Thulani's grandmother. 

Thulani deposed to having been in the com-

pany of the four appellants on the afternoon in quest-

ion. While they were at the kraal of the fourth 

appellant, one Babs arrived and offered to buy them 
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some beer. They therefore accompanied Babs to Dixon's 

Store where Babs bought a case of beer. From there 

they went to the home of Babs' parents-in-law where 

they consumed all the beer. Thulani, who was a mere 

boy in the company of the adults, was onlý given one 

quart of beer, and that was all he had to drink. 

Later that night, at about 7 p.m., they left the 

kraal. Babs and the appellants were all under the 

influence of liquor by that time. They hadn't gone 

too far when Babs picked a quarrel with the third 

appellant. Knives were produced and the second ap-

pellant, while attempting to intervene, sustained a 

cut to one of his fingers. This quarrel seems to 

have been settled, but shortly afterwards Babs and 
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the fourth appellant were at loggerheads. Again knives 

were produced and the fourth appellant stabbed Babs on 

the forehead. Babs then turned back to the kraal of 

his parents-in-law while the four appellants and Thu-

lani proceeded on their way. The road they were fol-

lowing passed close to an abandoned kraal where Busisi-

we had formely lived. At this spot the second appel-

lant began complaining that Busisiwe had caused him to 

be arrested, and that he had been "arrested for nothing". 

The first appellant expressed his agreement with this 

sentiment, whereupon second appellant reiterated that 

"Mamkazi (i.e. Busisiwe) had laid a charge against him 

for nothing". Again the first appellant concurred, 

and so did the rest. 
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Further along the road they came to a path-

way leading to the hut where Busisiwe then lived. 

At this spot the first appellant said to his co-

appellants "Let us go now". He then turned to 

Thulani and ordered him to carry on walking "be-

cause you are going to cause the police to arrest us". 

All the appellants then produced knives and proceded 

along the pathway leading to Busisiwe's kraal, while 

Thulani continued walking along the road. A short 

distance further on curiosity got the better of him 

and he stopped to see what was going to happen at 

Busisiwe's kraal, and whether the appellants were in-

deed going to stab "the people there" as they had 

said they were going to do. He says he heard the 
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sound as of doors being kicked down, and then he heard 

people from the hut screaming and crying out that "we 

are dying". When the screaming and crying stopped 

he saw that the hut was on fire. In the moonlight 

he saw the four appellants running down the pathway 

from the burning hut to the road, and heard the sound 

of their running feet. They laughed as they ran and 

he recognized their voices. Realizing that they were 

coming towards him, he also began to run, for fear 

that they might find him there and assault him for not 

going away from the scene as he was told to do. The 

last he saw of the appellants was while they were 

walking towards a kraal where they had said they were 

going in order to gamble. Thulani says that he ran 
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home and went to bed. He did not see his uncle, the 

second appellant, again that night. 

In fact the second appellant only got back 

home the next morning when he came looking for some-

thing to eat. Having had his breakfast he left again 

and returned at about 11 o'clock with the first appel-

lant. They immediately set off for Mngomezulu's . 

house where some sangomas were going to foregather 

and where a party was to ensue. Thulani says that 

he tagged along behind them, and saw the third appel-

lant join the first and second appellants. They 

seemed to be in a good mood and began "praising" them-

selves. He heard the second appellant say "Gentle-

men, do you realize that we might not have managed 
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to catch hold of these people, and that we caught hold 

of them because I closed the door". Shortly after 

this self-commendatory remark the three appellants 

noticed Thulani following them, and they promptly 

chased him away. 

Thulani's evidence did not stand entirely 

alone but received some corroboration from that of 

Manakazi Ngcobo, the sister of Khuzani Ngcobo. She 

told the court that late that night, after her brother 

Khuzani had returned home and gone to bed, she heard 

people talking outside. She says that whenever she 

hears the dogs barking or people talking outside her 

house, she looks out to see who they are as a pre-

caution in case her cattle or goats are stolen. So 
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