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IN THE SUPREME COURT OF_ SQOUTH AFRICA
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In the appeal of:
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and
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Respondent
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CORBETT CJ:

In the Court a guo, the Cape of Good Hope
Provincial Division {"the'CPD“), Union Wine Limited (“the
applicant") inétituted motion proceedings on 16 October
1989 against E Snell & Company Limited ("the respondent")
claiming an interdict restraining the respondent from using
the name "Johannisberger" in relation to any wine
advertised, marketed, sold or distributed by it. In brief,
the applicant's case was that the respondent's use of the
name "Johannisberger" in respect of a wine marketed by it
constituted unlawful ‘;ompetition vis-a-vis the applicant.
The matter was heard on 14 and 15 November 1989 by Van
Deventer AJ who dismissed the application with costs. His
judgment, which was delivered on 29 November 1989, has been

reported (see Union Wine Ltd v E Snell and Co Ltd 1990 (2)

SA 189 (C) ). As appears from the judgment, Van Deventer

AJ upheld a defence based upon the exceptio rei judicatae




and dismissed the application on thlis ground. The defence
of res Jjudicata was founded on a Jjudgment delivered by
Didcott J in the Durban and Coast Local Division on 1é
September 1989 in an application brought by applicant
against respondent claiming the same relief in regard to the
use by respondent of the name Johannisberger. This

judgment has also been reported (see Union Wine Ltd v E

Snell & Co_Ltd 1990 (2) sa 180 (D) ). In addition to

upholding the defence of res judicata Van Deventer AJ

‘considered the merits of the claim of unlawful competition

and came to the conclusion that it was not well-founded.

With the leave of the Court a que applicant
appealed to this Court. At the hearing we heard argument
on certain applications by the applicant for condonation of
non-compliance with' the Rules of the Appellate Division,
the nature of which I shall detail later. At the

conclusion of the argument this Court decided to dismiss the



applications and the following order was made:

"For reasons to be filed later, the
applications for condonation are dismissed
with costs, such costs to include the costs
of two counsel. Accordingly, the appeal is
struck off the roll with costs, such costs to

include the costs of two counsel."

These reasons now follow.

As I have indicated, judgment in this matter was
given by Van Deventer AJ on 29 November 1989. On 18
December 1989 applicant served upon respondent notice of its
intention to apply for leave to appeal. The learned Judge
heard and granted the application on 8§ March 1990. He
directed that the appeal be to the Appellate Division. In
terms of AD Rule 5(1)(d), read with the definition of
"business day" in AD Rule 1, applicant's notice of appeal
should have been lodged with the registrar of this Court,

the registrar of the CPD and the respondent by not later



than 9 April 1990. A proper notice of appeal was not

lodged with the registrar of this Court until 24 July 1990.
i

This notice is dated 17 July 1990 and was lodged with the

registrar of the CPD and the respondent on 19 July 1990.

(These facts emerge from the original notice in the court

file.) The applicant was thus more than three months out

of time with the lodging of its notice of appeal.

In terms of AD Rule 5(4)(b) the applicant was
further obliged to lodge with the registrar of this Court
and to deliver to the respondent the required number of
copies of the appeal record (which runs to 187 pages) on or
before 7 June 1990. The record was in fact not filed until
14 July 1990; and a copy thereof was received by
respondent's Bloemfontein attorngy only on 25 July 1990.
This record was incompleie in that it dQid not include a c¢opy
of the application papers in the matter which came bhefore

Didcott J, which papers were placed before the Court a quo
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and formed part of the record. A volume containing the
papers in the Natal case was not lodged with the registrar
of this Court until 28 June 1991.

On 24 July 1990 applicant lodged with the
registrar of this Court a petition for the condonation of
its failure to lodge the notice of appeal within the period
prescribed by the rules. And on 25 October 1990 applicant
filed with this Court a similar application in respect of
the 1late lodging of the record of appeal. Both

applications were oppesed by the respondent.

In accordance with AD Rule 5(3) bis (a} the
applicant's attorney was obliged, within 21 days of the
lodging of the notice of appeal, to lodge with the Registrar
a power of attorney authorizing him to prosecute the appeal.
This was not done. And in fact appellant and its legal
advisers became aware of this non-compliance only on the eve

of the hearing before this Court. Consequently at the




hearing applicant's counsel tendered such a power of
attorney {(dated 7 November 1991) from the bar, together with
a petition of the same date for an order condoning the late
filing of the power of attorney. This application was also

~
opposed.

{I have referred to the relevant AD rules as they
were before their amendment by government notice no R2408,
published in the Government Gazette no 13558 on 30 September
1991, since those were the rules which had to be complied

with at the time.)

This is indeed a woeful tale of non-compliance
with the rules of this Court and one looks to see what

explanation is tendered by the applicant.

The petition for condonation of the late filing of
the notice of appeal is subscribed by a Mr C C Smit, who

describes himself as a director of the applicant. In the




petition the general statement is made that "as a result of

unavoidable and

intervening circumstances" it was not

possible to file the notice of appeal timeously. The

petition proceeds:

II5

In order to consider the merits of the
proposed appeal properly, advice and
opinion of the legal advisers of your
petitionary has been sought. From the
opinion it was evident that it would
take a considerable period of time
before the appeal could be heard. This
appeal is of considerable financial
impact to your petitionary as the
respondent may proceed marketing its
product pending the outcome o0f the

appeal.

Your petitionary conducts business on a
nationwide scale, including neighbouring
states, In order to establish the
effect of the marketing action by the
respondent upon the business of your

petitionary a brief survey by the sales



personnel was requested for presentation
to the Board of Directors to assist in
the consideration whether to proceed
with the appeal or not,. This survey

caused a delay.

In addition your petitionary appointed
another c¢hief executive on 1st March
1990 who needed time to acguaint himself
with the background of this case. Your
petitionary furthermore holds director’s
meetings only on a gquarterly basis and
at the time of the previous meeting in
February 1990, the leave had not yet

been granted.

As a result of several factors the
decision to continue with the appeal was
delaved to such an extent that the

appeal could not be lodged timeously.

I £ind these explanations for the failure to file

the notice of appeal vadgue, to a great extent irrelevant and

completely uncenvincing. As regards advice respecting the







