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J U D G M E N T 

VAN COLLER AJA: 

On 11 October 1986 and in Nyanga, Cape Town, two petrol 

bombs were thrown at a passenger bus belonging to City 

Tramways. Passengers on the bus sustained injuries and 

actions for damages were instituted in the Cape Provincial 

Division against appellant (as appointed agent of the Motor 

Vehicle Accident Fund) in terms of the Motor Vehicle 

Accidents Act 84 of 1986. First respondent, as first 

plaintiff, claimed damages in his personal capacity and in 

his capacity as father and natural guardian of his minor 

daughter, Tantaswa, in respect of the injuries she 

sustained. Besides burns, she also sustained a fracture of 

the left tibia, when she and her mother, second respondent, 
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jumped from the bus while it was still in motion. Second 

respondent, as second plaintiff in the Court a quo, is the 

wife of first respondent and she claimed damages in respect 

of fire burns she sustained to the u'pper part of her body. 

Third respondent was also a passenger on the bus. She 

suffered fire burns to her legs and hands. She claimed 

damages as third plaintiff in respect of these injuries. 

The quantum of the claims was settled before the 

commencement of the trial. It was also not disputed by 

appellant that all the injuries sustained by second and 

third respondents, as well as the fire burns suffered by 

Tantaswa, were caused by one of the petrol bombs. The fact 

that Tantaswa sustained a fractured leg in jumping from the 

bus was also not disputed. It was agreed that the general 

damage suffered by Tantaswa was R 5000 and that R 4000 of 

this amount was attributable to the leg injury. 

It was common cause at the trial that Melvyn Douglas 
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Samuels, an employee of City Tramways, was the driver of the 

bus at the time of the attack. It was also common cause 

that the attack took place while the bus was travelling 

along Terminus Rpad on its way to the Nyanga terminus. 

The Court a quo found that the injuries sustained by 

Tantaswa and second and third respondents arose out of the 

driving of the bus. It was also found that the fractured 

leg sustained by Tantaswa was caused by the negligence of 

the driver of the bus and that the fire burns sustained by 

Tantaswa and second and third respondents were caused by the 

negligence of the owner of the bus. Judgment was 

accordingly granted in favour of the respondents in the 

amounts agreed upon. The appellant comes on appeal to this 

Court with leave of the trial Court. 

Before dealing with the evidence about the attack, it is 

necessary to set out in some detail the route which the bus 

followed on 11 October 1986. The significance of the route 
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taken will become evident later in the judgment. 

The bus on which Tantaswa and second and third respondents 

were fare-paying passengers left Claremont just after 

midday. Its destination was a terminus in Nyanga referred 

to as the Nyanga terminus. The bus drove along Lansdowne 

Road and, when it reached Nyanga, turned into a road 

referred to as NYl. This road took the bus into Nyanga and 

to the Guguletu terminus. From this terminus the bus went 

back along NYl for a short distance and then turned into 

NY3, which becomes Terminus Road. Terminus Road is about 

3km long. Nyanga terminus, which is the last terminus on 

this route, is on this road. The petrol bombs were thrown 

at the bus while it was moving along Terminus Road. One of 

the bombs landed inside the bus and the interior was set 

alight. It is common cause that, in addition to the petrol 

bombs, stones were also thrown at the bus. When the attack 

on the bus took place, it was, according to the driver's 

evidence, about 600m from the Nyanga terminus. He was 
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driving at a speed of about 50 - 60km per hour. It is also 

common cause that, besides the route just described, the bus 

company also used two other routes from Claremont to the 

Nyanga terminus. These routes are known as the 

Claremont-Nyanga route via Emms Drive, and the 

Claremont-Nyanga route via Guguletu and NY108. During 1985 

and 1986 when unrest was prevalent in the area, none of 

these routes was used. According to the evidence a squatter 

camp, known as K.T.C Camp, is situated just to the north of 

Terminus Road. Immediately to the south of Terminus Road is 

a settlement known as New Crossroads. It appears from the 

evidence that it was often unsafe for buses to use Terminus 

Road owing to unrest-related incidents in the immediate 

vicinity of these two settlements. During 1985-1986 the 

City Tramways buses had in fact not used Terminus Road for a 

period that could have been as long as twelve months. It 

was only from 22 September 1986 that buses again began using 

Terminus Road to get to the Nyanga terminus. Evidence was 

adduced on behalf of respondents about discussions between 
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City Tramways and a delegation of the residents of Nyanga. 

These meetings took place prior and subsequent to 22 

September 1986. Routes proposed by the residents were 

discussed, but City Tramways did not follow the suggestions 

made by the residents. The residents were concerned about 

the fact that the route along Terminus Road was reinstated. 

Second respondent's evidence with regard to what happened on 

11 October 1986 stands virtually uncontradicted. She 

testified that she and her child, Tantaswa, boarded the bus 

at Claremont. Their destination was the Nyanga terminus 

which is not far from their home. When the bus turned into 

NY3 the passengers shouted at the driver not to take that 

route. It is not disputed that the bus could also have 

reached the Nyanga terminus from the Guguletu terminus along 

NYl to NY108 or by returning to Lansdowne Road and then 

proceeding along Emms Drive. The driver did not heed the 

protests of the passengers and continued along NY3 into 
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Terminus Road. Second respondent stated that she heard the 

bus being stoned; she then saw flames and realised that she 

was on fire. The passengers screamed and rushed forward to 

the door of the bus, shouting to the driver to stop and to 

open the door. He did not stop, however, and when the door 

was eventually forced open second respondent jumped from the 

bus with the child in her arms. At the time when she jumped 

the bus had only slowed down slightly. 

Third respondent did not give evidence. It was admitted by 

appellant that, as a result of the events testified to by 

second respondent, third respondent suffered the injuries 

set out in the particulars of claim. 

Of vital importance in this case is the evidence about 

attacks on buses in the vicinity of and along Terminus Road 

during the week immediately preceeding 11 October 1986. The 

facts relating to these incidents were recorded by City 

Tramways and are common cause. On 7 October 1986 three 



9 

buses were stoned near K.T.C Camp on the Terminus Road 

route. On the same day a bus was petrol-bombed in Miller 

Road, one s,top away from the Nyanga terminus. On 8 October 

five buses, and on 9 October two buses, were stoned in 

Terminus Road. On 10 October a bus was petrol-bombed in the 

vicinity of the Guguletu terminus, which is only a short 

distance from NY3. On Saturday 11 October at 13h42 a bus 

was petrol-bombed on the NY3-Terminus Road.. Not long 

afterwards, and at approximately 14hl0, the bus on which 

respondents were travelling was petrol-bombed. 

During October 1986 Mr M J Schneider was the assistant 

general manager of City Tramways. He gave evidence on 

behalf of the appellant and he testified that the Nyanga 

terminus was reopened on 22 September 1986. It had not been 

used for a considerable time prior to September 1986. 

During the unrest period City Tramways stationed an 

inspector equipped with a two-way radio at each of the two 

entrances into Nyanga. The one entrance is where the bus 
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driven by Samuels left Lansdowne Road and the other entrance 

is to the north of Nyanga from the Klipfontein Road, also 

known as NY108, into NYl. As soon as City Tramways, at its 

control tower at a place called Arrowgate, received 

information about a serious unrest-related incident, the 

inspectors were instructed by radio to stop the buses and to 

prevent them from going into the danger area. Radio control 

vehicles were also employed to report incidents of unrest in 

the various areas, and to escort the first bus to enter the 

area after an incident. In reply to a question as to why 

the bus driven by Samuels had not been stopped after the 

petrol-bombing of the earlier bus on the same route, 

Schneider explained that it was possible that the bus driven 

by Samuels had already gone past the entrance by the time 

that the inspector received the instruction to stop the 

buses. In reply to a question whether the inspectors were 

stationed at the entrances at all times, Schneider said 

under cross-examination that they had been there during the 

period of unrest. He had no documentation to corroborate 


