
169/90 

N v H 

DALE GORDON COHEN 

versus 

CORNELIS JOHANNES ROETZ N O and OTHERS 

SMALBERGER, JA -



1 

169/90 
NvH 

IN THE SUPREME COURT OF SOUTH AFRICA 

(APPELLATE DIVISION) 

In the matter between: 

DALE GORDON COHEN N O Appellant 

and 

CORNELIS JOHANNES ROETZ N O First Respondent 

IN RE 

ESTATE LATE A J A HEYNS 

CATHERINE ELAINE BAXTER Second Respondent 

JENNIFER ANN HEYNS Third Respondent 

MICHAEL TSELENTIS N O Fourth Respondent 

CORAM: CORBETT, CJ, SMALBERGER, VIVIER, 

EKSTEEN, JJA, et VAN COLLER, AJA 

HEARD: 11 November 1991 

DELIVERED: 28 November 1991 

J U D G M E N T 

SMALBERGER, JA :-

In terms of their mutual will dated 8 July 

1947 ("the will"), Matthys Marthinus Heyns and 
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Margaretha Susanna Heyns ("the testators") bequeathed 

certain farm properties ("the properties") to their 

three children Andries Johan Adam, Martha Johanna and 

Johanna Jacoba in undivided shares. The bequest was 

made subject to a number of special conditions. The 

first provided for a life usufruct over the properties 

in favour of the survivor. The second contained 

directions as to how the properties were to be divided 

amongst the three children. Then came the following 

conditions: 

"(iii) In the event of any of our 

said children predeceasing us or 

dying subsequently, without leaving 

descendants, our surviving children 

or grandchildren shall be entitled 

to succeed in egual shares per 

stirpes to such deceased child's 

share in the aforesaid properties 

unrestrictedly. 

(iv) That our said son and daughters are 

restricted and shall not have the 

right to mortgage, encumber, sell 

or otherwise alienate their 

respective properties set out in 
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subclause (ii)(a), (b) and (c) 

hereof, an advantageous contract in 

respect of minerals on the 

properties not being debarred, 

however. The respective portions 

of the said farms are entailed and 

shall devolve on the eldest child 

of each of our aforesaid three 

children after their death, to the 

fourth generation, the succeeding 

descendant's eldest child always 

succeeding his or her parent." 

The testatrix passed away in 1948, and the 

testator in 1973. The one-third share of the 

properties that devolved upon Andries Johan Adam Heyns 

("the deceased") was transferred into his name in 1949, 

subject to the testator's life usufruct and special 

conditions (iii) and (iv) of the will. The second 

respondent, Catherine Elaine Baxter ("Catherine") was 

born on 18 April 1956. She was the daughter of the 

deceased's wife, Catherine Salome Heyns, by a previous 

marriage. On 1 March 1967 Catherine was adopted by 

the deceased under the provisions of the Children's Act 
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33 of 1960 ("the 1960 Act"). The third respondent, 

Jennifer Ann Heyns ("Jennifer"), was born to the 

deceased and his wife on 6 May 1967. She was the 

eldest of three daughters born of their marriage. The 

deceased passed away on 3 October 1987. 

The first respondent is the executor 

testamentary in the estate of the deceased. The terms 

of the will require him to transfer the deceased's one-

third share of the properties from the estate of the 

deceased to the deceased's "eldest child". The first 

respondent was unsure as to whether Catherine or 

Jennifer qualified as the deceased's "eldest child". 

His uncertainty in this regard related to whether the 

term "eldest child" included an adopted child (in which 

case Catherine, by reason of the fact that she was 

older than Jennifer, would qualify as such), or was 

limited to natural children (in which case Jennifer, 
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being the eldest child born of the deceased's marriage 

to Catherine Salome Heyns, would be the one to 

benefit). The first respondent accordingly sought a 

declaratory order in the Witwatersrand Local Division 

so that the matter might be determined. Prior to the 

hearing of the application, the fourth respondent was 

appointed as curator ad litem to the minor and unborn 

children of Catherine; the appellant was appointed as 

curator ad litem to the unborn children of Jennifer. 

In due course they both filed reports with the Court, 

each ascribing a different meaning to the words "eldest 

child" in special condition (iv) of the will. The 

matter eventually came before COETZEE J. He came to 

the conclusion that Catherine qualified as the "eldest 

child" and ordered that the deceased's one-third share 

in the properties was to devolve upon her and, on her 

death, on her eldest child. Leave to appeal to this 
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Court was granted by the learned Judge a quo. 

The issue on appeal is whether Catherine or 

Jennifer is the "eldest child" of the deceased in terms 

of special condition (iv) of the will. The answer 

lies in the proper interpretation to be given to those 

words. At the hearing of the appeal Mr Doctor 

represented the appellant on behalf of the unborn 

children of Jennifer; Mr Tselentis (the fourth 

respondent), represented the minor and unborn children 

of Catherine. Neither Catherine nor Jennifer were 

represented, both having elected to abide the decision 

of this Court. 

The will took effect on the death of the 

testatrix in 1948 - in keeping with the general 

principle that a will takes effect on the death of a 

testator or, in the case of a mutual will, on the death 

of the first-dying (Greeff v Estate Greeff 1957(2) SA 
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269 (A) at 275 C). At that time adoption and its 

effects were governed by the relevant provisions of the 

Children's Act 31 of 1937 ("the 1937 Act"). Sec 71(2) 

of the 1937 Act provided: 

"Subject to the provisions of section 

seventy-nine, an adopted child shall for all 

purposes whatsoever be deemed in law to be 

the legitimate child of the adoptive parent: 

Provided that an adopted child shall not by 

virtue of the adoption -

(a) become entitled to any property 

devolving on any child of his adoptive 

parent by virtue of any instrument 

executed prior to the date of the order 

of adoption (whether the instrument 

takes effect inter vivos or mortis 

causa), unless the instrument clearly 

conveys the intention that that property 

shall devolve upon the adopted child; 

(b) inherit any property ab intestato from 

any relative of his adoptive parent." 

(Sec 79 deals with the effect of adoption on marriage 

and has no relevance to the present appeal). The 1937 

Act was in due course replaced by the 1960 Act. Sec 
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74(2) of that Act re-enacted in identical terms sec 

71(2) of the preceding Act. By the time the deceased 

died in October 1987 the 1960 Act had been replaced by 

the Child Care Act 74 of 1983 ("the 1983 Act"). The 

equivalent section in the 1983 Act to secs 71(2) and 

74(2) of the 1937 and 1960 Acts respectively is sec 

20(2). The provisos that were attached to its 

predecessors have been omitted, and sec 20(2) simply 

reads: 

"An adopted child shall for all purposes 

whatever be deemed in law to be the 

legitimate child of the adoptive parent, as 

if he was born of that parent during the 

existence of a lawful marriage." 

I shall later consider whether this change in wording 

has any effect on the present appeal. 

Special condition (iv) of the will created a 

fideicommissum "to the fourth generation". The 

deceased was a member of the first generatlon, having 
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acquired his rights in the properties through his 

parents, the testators. The identity of the deceased's 

"eldest child" (the fideicommissary) fell to be 

ascertained on the death of the deceased (the 

fiduciary). But it had to be ascertained with due 

regard to what the testators had in mind by the use of 

the term "eldest child" - in other words, did they 

intend those words to be limited to blood relations or 

to have wider application. This is so because "the 

golden rule for the interpretation of testaments is to 

ascertain the wishes of the testator from the language 

used" (per INNES ACJ in Robertson v Robertson's 

Executors 1914 AD 503 at 507; Horowitz v Brock and 

Others 1988(2) SA 160 (A) at 183 G - H). In 

endeavouring to ascertain the wishes of the testators 

the will must in general be read in the light of the 

circumstances prevailing at the time it was made 
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