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J U D G M E N T 

GOLDSTONE JA: 

INTRODUCTION 

This appeal concerns an alleged unfair labour 

practice on the part of an employer during the course of 

wage negotiations with a trade union. The employer is the 

respondent, East Rand Gold and Uranium Company Limited 

("Ergo"). The complaint was made by the appellant, the 

National Union of Mineworkers ("NUM"). Ergo denied that 

its conduct constituted an unfair labour practice. 

The dispute came before the Industrial Court in 
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terms of s 46(9)(d) of the Labour Relations Act, 28 of 1956 

("the Act") pursuant to the terms of a written agreement 

dated 9 September 1987 between Ergo and NUM. It was not in 

issue that the requirements for a proper reference of the 

dispute to the Industrial Court were satisfied. 

The Industrial Court found in favour of NUM and it 

made a determination in the following terms: 

"1. Respondent's conduct in failing to implement 

certain wage increases retrospective to 1 

June 1 987 to that portion of its employees 

who embarked upon a legal strike in 

furtherance of the 1987 wage dispute 

constitutes an unfair labour practice. 

2. Respondent is ordered to pay to such 

employees an amount eguivalent to the wages 

foregone over the period specified in para. 3 

in relation to wages of the workers who did 

not embark on a strike and who received the 

wage increases from 1 June 1987. 

3. In terms of s 49(9)(c) read with s 49(3) of 

the Act, this determination shall be binding 

retrospectively for a period of six months 
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from date of this determination." 

The judgment of the Industrial Court is reported as National 

Union of Mineworkers v East Rand Gold and Uranium (1989) 

10 ILJ 103. Ergo appealed to the Labour Appeal Court, 

Transvaal Division. The appeal succeeded with costs 

including the costs of two counsel. The determination 

of the Industrial Court was set aside and replaced with 

the following: 

"The practice of the [respondent] in refusing to 

implement agreed wage increases retrospectively to 

those employees who embarked upon a legal strike 

in furtherance of the 1987 wage dispute does not 

constitute an unfair labour practice." 

In the Labour Appeal Court separate judgments were delivered 

by the presiding judge and jointly by the two assessors. 

Those judgments are reported as East Rand Gold and Uranium 

Co Ltd v National Union of Mineworkers (1989) 10 ILJ 683. 

NUM now appeals to this Court in terms of 
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s 17C(1)(a) of the Act, the requisite leave having been 

granted by the Court a quo. 

THE PRELIMINARY POINTS 

In their heads of argument counsel for NUM raised 

two preliminary arguments concerning the appealability of 

the decision of the Industrial Court. However, at the 

outset of the hearing of the appeal in this Court, these 

arguments were abandoned. Counsel for Ergo did not seek 

any special costs order in relation to this issue. It 

follows that no further consideration need be given to this 

aspect of the case. 

THE MERITS OF THE APPEAL 

Introduction 

The jurisdiction of this Court in an appeal from 

the Labour Appeal Court is to be found in s 17 C of the Act. 

In so far as now relevant, it is there provided as follows: 
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"(1)(a) Any party to any proceedings before a 

labour appeal court may appeal to the 

Appellate Division of the Supreme Court 

of South Africa against a decision or 

order of the labour appeal court (except 

a decision on a question of fact), 

providing (sic) that the labour appeal 

court grants leave for such an appeal 

or, where such leave has been refused, 

the Appellate Division grants leave 

thereto. 

(2) After hearing an appeal, the Appellate 

Division may confirm, amend or set aside 

the decision or order against which the 

appeal has been noted or make any other 

decision or order, including an order as 

to costs, according to the requirements 

of the law and fairness." 

This provision in so far as it excludes the 

jurisdiction of this Court in respect of a "decision on a 

question. of fact" is not happily worded. It is not clear 

what is meant by the words. Do they refer to any factual 
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finding made by the Labour Appeal Court or do they refer to 

the whole of a judgment on a question which is one of fact? 

What of a decision, such as the present, which is one of 

mixed fact and law? The further difficulty I have with the 

principle of the exclusion is that the Labour Appeal Court 

does not hear evidence and has the same material before it 

as would be placed before this Court in an appeal. This 

Court is therefore in as good a position to determine 

questions of fact as the Labour Appeal Court. The 

restriction on the jurisdiction of this Court is therefore 

unnecessary. Purthermore, it_ has the effect of 

complicating the task of this Court in that, in a case such 

as the present one, it has to embark upon an enquiry, 

usually one of difficulty, in order to determine what 

decisions "on a question of fact" were made by the Labour 

Appeal Court. In my view this provision merits 

reconsideration by the Legislature. 
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It would appear that we are required to determine 

whether, on the facts found by the Labour Appeal Court, it 

made the correct decision and order. That is a question of 

law. If it did then the appeal must fail. If it did not, 

then this Court may amend or set aside that decision or 

order or make any other decision or order according to the 

requirements of the law and fairness. 

It will be convenient therefore to determine the 

facts which were common cause or not in issue before the 

Court a quo and then to determine what relevant findings of 

fact were made by that Court. It is upon the basis of all 

those facts that the correctness or otherwise of the 

decision and order of the Court a quo must then be 

considered. The material relevant to this exercise 

consists of: 

(a) the documents which were placed before the 

Industrial Court; 
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(b) the evidence of the only witness called in 

the Industrial Court, viz. Mr L.J. Gatherer, 

the Manager of Manpower at Ergo; and 

(c) the findings of fact made by the Court a quo. 

Facts Which were Common Cause or Not in Issue 

The Recognition Agreement. 

On 29 April 1984 NUM and Ergo entered into a 

recognition agreement. In terms thereof NUM was recognised 

by Ergo as the sole collective bargaining representative of 

its members within a defined bargaining unit, ie "the A and 

B Paterson job grades". On 10 July 1987 the agreement was 

revised and NUM's recognition was extended to embrace all 

the employees (whether its members or not) within the 

aforesaid bargaining units. 

The preamble to the recognition agreement (clause 

2) reads as follows: 

"The parties to this agreement hereby: 
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2.1 recognise and acknowledge that sound 

employer/employee relations are essential for 

the mutual benefit of all concerned; 

2.2 declare their joint commitment to the common 

objectives of the maintenance of industrial 

peace, maintenance of recognised work and 

safety standards, and the equitable treatment 

of employees; 

2.3 declare their common commitment to the 

application of this agreement in good faith 

and in a spirit of mutual respect; 

2.4 intend this agreement to be legally binding 

on them." 

In clause 3.1 Ergo agreed to: 

"recognise the union as the sole collective 

bargaining representative of the union 

members, while the union is sufficiently 

representative." 

"Sufficiently representative" is defined in clause 1 to mean 

"signed up union membership of 50% + 1 of the employees as 

defined". There is no issue in this case concerning NUM 

having been sufficently representative and it is unnecessary 


