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CORBETT C(CJ:

As this case demonstrates, tunnelling through
mountains can be an unpredictable operation. For
tunnelling is what this case is all about. on 15 February
1980 first respondent, South African Transport Services
("SATS") called for tenders for the construction of a
railway tunnel some 13,33 km in length through the Hex
River mountains in the Cape Province, together with certain
ancillary works. The proposed tunnel's eastern portal was
to be in the vicinity of De Docrns and the western portal
near Kleinstraat. The tunnel was to be at a general depth
of up to about 220 m below ground surface. The extended
closing date for tenders was 16 May 1980. On that day,
under cover 6f a letter dated 13 May 1880, a tender was
submitted by a company called . Spie-Batignolles S,A.
Division, a division of Spie-Batignolles, which has its

registered office in Paris ("Spie-Batignolles"}. This



tender was accepted by SATS on 13 August 1980. Thereafter
Spie-Batignolles decided that it did not wish itself to
carry - out the contract work. It accordingly caused the
appellant,-Compagnie Interafricaine De Travaux ("Comiat"},
to be incorporated and it arfanged for the contract to be
ceded to Comiat. it is common causé that in all respects
Comiat stepped into the contractual shoes of Spie-
Batignolles. The tender provided for the conclusion by the
parties of a formal contract. This was entered into on 29

December 1980.

The formal contract is wvoluminous and comp;ises
the completed tender form, certain general conditions of
contract ("the general conditions" also referred to as "the
ES"), certain special conditions of contract 'ané
specifications {("the special conditions"), a schedule of

prices and guantities, and drawings. The contract

requires the contractor to complete the works in accordance



LY

with the contract documents.  The amount tc be paid to the
contractor for the due performance of the contract work is
a sum to be ascertained from the guantities of work carried
out at the rates tendered by the contracteor in thg bills of
quantities and/or schedule of prices. The amount of the
tender, calculated in accordance with the guantities and
rates reflected in the tender, amounted to R26 770 082, but
the ultimate contract figure would obviously depend upon
final measurement and calculation, taking into aécount the
actual quantities of the work performed, provisional work,
price adjustment clauses, variétions, etc, The date of
completion is gi&en as 12 August 1984, The contract
provides for the grant of an extension of time for
completion and for the payment of a penalty by the
contracto; for failiﬁg to complete and hand over the works
by the completion date or, where applicable, the extended

completion date.



One of the documents initially made available to
tenderers was a geological report prepared at the request of
SATS by a consulting geologist, Mr M J Mountain ("the
Mountain report”™).  Mr Mountain conducted extensive
investigations {(starting in May 1974) into the feasibility
of various routes fqr the tunnel. He studied geoclogical
maps and surveys, and surface conditions, tested subsurface
conditiohs by means of 19 Dboreheoles and conducted
geotechnical tests upon rock cores.‘ From these
investigations two alternative routes for the tunnel were
chosen. The report contains descriptions of the general
geology of the area, of the engineering geologf of the two
alternative routes and of the geomechanical classification
of the rock masses likely to be encountered in the process
of tunnelling along these routes. " The rock in different
sections of the proposed tunnels, consisting mainly of

sandstone and shale, is classified geomechanically into five



categories in accordance with a system devised by a Mr 2 T

Bieniawski. These are (i) very goed quality, (ii) good

gquality, (iii) fair quality, (iv) poor gquality and (v)
very poor quality.' As regards route 1 (which was the

route chosen in the_contract), Mountain estimated from his
investigations that 38% of it would be through rock masses
"falling in classes (i) to (ii), i e very good .to gobd, 7% in
classes (ii) to (iii), i e good to fair, 3% in class (iii},
i e fair, and 2% in classes (iii) to {iv}, i e fair to poor.
This led Mcocuntain to conclude that in general the average
rock mass of all structural regions lay within the range of
Bieniawski's c¢lass ({ii), viz good rock.' The report
nevertheless contains the caveat:-
"All information contained in this report is
given with a view to providing the maximum
practical information for the benefit of all
involved in the project. Variations from.

the predicted conditions may be encountered,

particularly in areas of geological contact



or fault =zones, due to circumstances which
could not reasonably have been foreseen."
The Mountain report is referred to in the special
conditions (cl. 4.6) and it is there stated that the report
contains the interpretation placed upon the information
gained in the investigation. Cl. 4.6 further informs
tenderers that the drilling cores are available for
inspection and that representative core samples can be made
available to tenderers for the purpose of further testing;
and contains the warning:
"The interpretations given in no way absolve
the Contractor from making his own assessment
as required under Clauses 2{a) and 2(b) of
the (E.5)."

I shall later refer to clauses 2(a) and 2(b) of the general

conditions.

Tenderers were required to inspect the site before



_tendering and to this end site inspections were arranged for
5 and 27 March 1980, but tenderers were not permitted to
sink additional boreholes since this would have delayed the

project.

For most of its length the tunnel is designed to
carry one railtrack, but there is a section in the middle
1 447 metres in 1length (known as “the loop"”) where the
tunnel is enlarged to double width in order to accommodaté

two tracks.

The special conditions contain detailed provisions
in regard tc tunnelling. These include a stipulation (in
cl. 4.4} that each tenderer is to submit with his tender a
comprehensive technical report describing his proposed
tunnelling methods, with particular reference to such
matters as the mode of attacking the rock face, proposed
tunnelling cycles, the number of complete sets of tunnelling

equipment to be provided, the proposed primary support



systems to be used and the proposed average daily advance
rate. to be achieved. In the case of the successful
tenderer, his technical report is to be incorpeorated in the
contract and he is bound to carry out the work in accordance
with the report. The special c¢onditions further provide
that the tunnelling methods used by the contractor are to he
subject to the approval, from the safe-working aspect, of
the Resident Engineer, Construction ("the Engineer") and the
competent authority under the Mines and Works Act 27 of 1956
and the Explosives Act 26 of 1956 (and the regulations made
under those Acts); and that the contractor shall modify his
methods in accordance with their.requirements (cl. 4.11.2).
Cl 4.4 of the special conditions further provides that the
contractor shall only be allowed to change his tunnelling
method in the circumstances provide& for in c¢l. 4.11.2 and
with the written approval of the Engineer. Both cl. 4.4

and cl. 4.11.2 emphasize that additional costs resulting






