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JUDGMENT

JOUBERT, J A:

This is an appeal against a judgment of

KING J in the Cape of Good Hope Provincial Division dismissing

an application against the First Respondent. With leave

of the Court a quo the appellants now appeal to this Court.

For purposes of the appeal it is necessary

to outline in brief the relevant facts of the case as follows:

On 4 February 1981 the appellants by deed of transfer
T 5207/1981 became the registered owner of erf i616,
situated in the residential area of Camps Bay Extenéion
No ? in the.Municipality of Cape Town. The street
address of erf l6l6 is 22 Upper Francolin Road,

amps Bay. The dwelling-house on erf 1616 which

is situated on a mountain slope commanded an
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uncbstructed view across ;ower lying properties
and their buildings, including erf 1642 (then
vacant land), towards the bay and the sea.

On 2 September 1981 a certain Schubel, the owner
of erf 1642, entered into a deed of sale with the
First Respondent in terms of which a portion of
the erf was sold to the latter. The sale was
expressly made "subject to sub-division in process
to be granted”.

application for the subdivision of erf 1642 into
two portions was made on 26 November 1981 by land
surveyors De Villiers and Reid on behalf of Schibel
to the Provincial Administration of the Cape.

The appellants in their letter, dated 13 Aprii
1982, +to the Provincial Secretary objected to the
proposed subdivision of erf 1642 on the ground

that the unobstructed mountain aqd sea view from
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erf 1616 would 5e impeded should dwelling-houses

be built on the two subdivided portions of erf 1642.
The application for the proposed subdivision of

erf 1642 was approved by the Second Respondent (the

"Administrator™) on 30 November 1982 in terms of

sec. 9 of Ordinance 33 of 1934 (the "Ordinance"™)

subject to certain specified conditions. These
conditions £fell into two categories. The first
category consisted of a condition of subdivision

which provided that "development on the subdivisional

portions be restricted to one storey above the street

level of Upper Francolin Road.” (My underlining).

I shall henceforth refer to this condition as "the
building restrictionf. _ It is of paramount
importance to note that the Administrator's approval
did not require registration of this building

restriction to be effected in the title deeds of
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the two subdivided portions of erf 1642. The
second category on the other hand comprised certain

specified conditions which were to be inserted as

'conditions of title in the title deeds of the two

subdivided portions of erf 1642 “unless they or
similar conditions are already registered against
the parent property{ies)".

When Schubel by deed of transfer T 35618/1983 on
31 August 1983 fransferred erf 2428, a portion
of erf 1642, to the First Respondent there was,
in accordance with the Administrator's approval,
no mention therein of the building restriction limiting
development on that erf to one storey above the
street level of Upper Francclin Road. Deed of
transfer T 35618/1983 does, however, contain a
number of conditions of title, wiz. conditions

taken over from earlier deeds of transfer {(Conditions
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A-D), certain conditions of establishment of the
Township of Camps Bay Extension No 2 imposed by

the Administrator (Condition E) and cénditions imposed
by the Township Owners {(Conditions F and G).

It was common cause that the First Respondent was
unaware of the existence of the aforementioned
unregistered building restriction when she obtained
transfer of erf 2428 or at any material time.

This aforementioned unregistered building restriction

" was non-existent when she bought an undivided portion

of erf 1642 from Schubel on 2 September 1981.

On 24 June 1988 the gttorneys of the appellants
sent a telegram to the First Respondent claiming
that building operations on erf 2428 were in breach
of the building restriction which restricted
development on that erf to one storey above the

street level of Upper Francolin Road. She was
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also threatened with an urgent application for an
interd}ct to halt such operations if she proceeded
with them. No response was received from her
and the building operations continued.

On 30 June 1988 the Appellants launched an

urgent application against the First Respondent

for a temporary interdict restraining her from
continuing with building operations on erf 2428

in breach of the building restriction. She resisted
the application which was to be heard on 6 July
1988. The next day SELIKOWITZ J made én order

by consent according to which the Appellants did

not proceed with theif application for interim relief
but were permitted to file supplementary affidavits
within 14 days. The First Respondent furnished.

an undertaking to the Appellants '"that to the extent

that the degree of completion of the building may
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11.

be an issue affecting the Court's discretion to

order the demolition of the building, such issue
will be determined on the supposition that all building
work effected after 6 July 1988 be disregarded".

The question of costs stood over for later
determination.

The Appeliants filed an amended Notice of Motion,
dated 12 August 1988, as well as a supplementary
affidavit. They sought as final relief an order
declaring the development on erf 2428 to be restricted
in accordance with the building restriction and
compelling First Respondent to demolish that part

of the building on the erf which was in breach of

the building restriction. The other relief sought
is not relevant for purposes of the appeal.

By an application dated 5 August 1988 the Appellants

sought the joinder of the Administrator, the
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Municipality of Cape Town and the Registrar of Deeds,
Cape Town, as 2nd, 3rd and 4th Respondents
respectively, against whom costs were claimed jointly
and sgverally should they oppose the application.

The application for joinder was granted.

The Appellants in a supplementary affidavit, dJdated
25 October 1988, raised the complaint that title
Condition E 5(d) of deed of transfer T 35618/1983
relating to erf 2428 limited the erection of the
main building to 7.87 m from the street boundary

line whereas the building-was in breach théreof

built 4.5 m £from the street boundary line. The
amended Notice of Motioﬁ was, however, not amended

to provide for this building line complaint.

The first question that falls to be decided

is whether or not the building restriction is binding on the

First Respondent. The Court a quo held that it was not
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