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NIENABER JA:

During 1987 and for several preceding years
there exis{ed, in the adjoining townships of Lindelani
and KwaMashu near Durban, a state close to civil war.
Lindelani, unlike KwaMaQHu, was a sprawling, informal
squatter settlement referred to in the juﬁgment of the
Court a quo as "a shack-town comprising hundreds and
thousands of shacks". Thghe were’ no conventicnal
streets, no schools, no'police stations. Order was
largely maintained by a group of community guards,

sometimes referred to as "Amabutho", under the overall

command of one Mandhla Shabalala. Lindelani was
Inkatha territory. KwaMashu, or at any rate certain
sections thereof, was Jloyal to the UDF. Sporadic

clashes occurred, in which school <c¢hildren were
conspicuous, between supporters of these rival
organisations. Lives were Jost, dwellings destroyed.
Ear]y'in 1987, it was common cause, seven adults were
"necklaced" and killed in J section of KwaMashu because
of their connections with Lindelani, and shortly before
16 March 1987 a youth from Lindelani was similarly
murdered, Feelings ran ‘'high. The atmosphere was
charged.

On Monday 16 March 1987, in a series of
separate incidents, several youths and a girl, ranging
in ages between 15 and 17, were kidnapped in KwaMashu
and abducted to Lindelani. The giri, Simangele Xaba,

was later released. Eight boys were taken to a place



near a cemetery in the adjacent township of Ntuzuma
where seven of them were butchered to death. The
eighth, Duncan Mntambo, was left for dead.
Miraculously he recovered. His evidence proved to be
crucial at the subsequent trial in the Durban and Coast
Local Division before BROOME J and two assessors, of
the 1)1 accused, all of them from Lindelani, all of them
associated, in one way or another, with Inkatha.

Each of the accused pleaded not guilty to 17
counts, nine of kidnapping ({counts 1-9}, seven of
murder (counts 10-16), and one of attempted murder
{count 17).

Four of them, accused 2, 6, 7 and 8, were
acquitted for lack of adequate evidence.

Accused 1 and 3 were convicted on counts 2 -
17, i.e. all the counts save for the firét count of
kidnapping (relating . to the girl, Simangele Xaba).
Accused 4 was convicted on counts T, 2, 4, 5, 6, 7, 8
and 9 i.e. all the kidnapping counts save for count 3.
Accused 5 was convicted of being an accessory after the
fact on all the murder counts but acquitted on the
kidnapping charges. Accused 9, 10 and 11 were
convicted, 11ke- accused 4, on all the kidnapping
charges except for count 3.

Accused 1 and 3 were thus the only ones who
were convicted on the seven murder counts (counts
10-16). In respect of those counts the Court a quo

unanimously found that there were no extenuating



circumstances. In accordance with the law as it then
stood, before the introduction of the Criminal Law
Amendment Act 107 of 1990, accused 1 and 3 were
sentenced to death on each of these counts. 0On the
attempted murder charge {(count 17, relating to Duncan
Mntambo} accused 1 and 3 were sentenced to seven years
imprisonment. In respect of the kidrapping charges,
counts 2-9, the Court stated that it would only pass
sentence "... if the sentence on the other counts is
not put into operation”.

An application by accused 1 and 3 for leave
to appeal against their convictions and séntences
generally was refused by the trial Judge but such
leave, to appeal to this Court against all their
convictions and the death sentences, was subsequently
granted on petition to the Chief Justice.

Accused 4 was. sentenced to two years
imprisonment on each of the eight counts of kidnapping
on which he was tonvipted, sixteen years in all, but
with the qualification that the sentences were to run
concurrently for a period of ten yeafs i.e. an
effective sentence of ten years imprisonment.

In a reserved judgment on an application for
leave to appeal the trial Judge §ranted such leave to
accused 4 in respect of «counts 2 and 9. on a
re-assessment of the evidence he recognised that the
trial Court had erred in convicting accused 4 on these

two counts. Leave was accordingly granted to appeal to



this Court on these counts, but was refused in respect
of counts 1, 4, 5, 6, 7 and 8. There was no petition
to the Chief Justice for relief 1in respect of the
latter counts.

Accused 5 was convicted as ah accessory after'
the fact on the seven murder counts. He was sentenced
to eight years imprisonment. An application for leave
to appeal™ against his convictions and sentence was
refused by the trial Judge but such leave to-appeal to
this Court was suﬁsequent]y granted to him on petition
to the Chief Justice.

Accused 9 was convicted on eight of the nine
counts of kidnapping and sentenced to one-and-a-hatf
years imprisonment on each count - twelve years in all,
but again with the rider that the sentences were to run
concurrently ¥Tor six years, i.e. an effective sentence
of s{x years imprisonment. His application for leave
to appeal was refused even in respect of counts 2 and
9. And because he did not petition the Chief Justice
for such leave he 'is not properly before this Court as
an appelﬁant even though his name features in these
proceedings as the fifth appe]]ant.‘

Accused 10 was also sentenced to
one-and-a-half years 1imprisonment on each of eight
counts of kidnapping but with a similar rider that the
sentences of twelve years imprisonment in all were to
run'concurrently for six years, an effective sentence,

therefore, of six years imprisonment.



In his case too the trial Judge concluded, in
his reserved judgment on the application for leave to
appeal, that the trial Court had earlier erred in
convicting him on counts 2 and 9 (which related to a
series of kidnappings by the occupantslof a vehicle in
which accused 10 was never & passenger); as well as on
counts 5, 6 and 7 {(which related to the kidnappings of
those youths by the occuﬁants of a vehicle in which he
had been, but at the time of their capture no longer
wés, & passenger). Leave was, however, refused in
respect of counts 1, 4 and 8. There was no petition to
the Chief Justice for such leave. |

Accused 11 was sentenced to two years
imprisonment on each of eight counts of kidnapping,
sixteen years in all, but with the rider that ten years
thereof was to run concurrently - an effective sentence
of ten years imprisonment. In his case, as in the case
of accused 10, and Ifor the same reasons, leave was
granted to appeal against his convictions on counts 2
and 9, as well as on counts 5, 6 and 7, but not in
respect of counts 1, 4 and 8. He too did not petition
the Chief Justice for leave to apﬁeal against these
convictions,

I shall continue to refer to the appellants
according to their numbering in the Court below.

It may be helpful, for a better understanding
of évents on that fateful day, to plot some of the

movements of the various accused and their wvictims. I



use the word .“victims" advisedly since it has never
been contested that . the children mentioned in the
various counts had.in fact been abducted and thdt seven
of them were subsequently murdered.

Accused 1 was the "overseer" of the community.
guard or, as he chose to describe it, the community
police. The overall command rested with Shabalala, who
was ultimately responsible for collecting the TJevies
from inhabitants of Lindelani by means of which the
community guard was financed. During the morning of
Monday 16 March 1987 accused 1 was summoned, so he told
- the Court a quo, to Shabalala's house,. ' Shabalala
informed him that his son, Bheki ‘Shaba1a1a, who
attended school in KwaMashu, had been captured there
and that he was about to be killed. A crowd had
gathered, “saying that their children had been killed
at KwaMashu". Many of ‘them were armed with traditional
sticks _and sharpened “bokho" sticks. Shabalala,
according to accused 1, thereupon instructed him to
commandeer the taxi belonging to Shabalala's
father-in-law, which was operated by one Thansanga
Hadebe. This he succeeded in doing. ‘A fleet of taxis
was eventuyally assembled. Besides Hadebe's taxi, a
light green Datsun, a photograph of which was Exhibit
A4l (by which number it was referred to 1in the
proceedings before the Court a quo), there were: a
blue Toyota Hi-Ace driven by one Msuthelwa Dlamini,

similarly referred to as A36; a white and red Datsun






