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The facts material to this appeal are not in 

dispute. They may be summarised as follows. 

(1) On 22 February 1986 R A Matthews 

("the insolvent") and his wife ("Mrs Matthews"), to 

whom he was married out of community of property, 

executed a deed of suretyship in favour of the 

respondent. 

(2) Five days later Mrs Matthews signed a 

power of attorney for the purpose of registering a 

surety mortgage bond over immovable property ("the 

property") situated in Constantia. The respondent was 

the prospective mortgagee. 

(3) On 21 May 1986 the property, which 

had been purchased by Mrs Matthews during 1986, was 

registered in her name. 

(4) On 17 June 1986 the estate of the 

insolvent was provisionally sequestrated. A final 

order of sequestration was granted on 29 June 1986 and 

on 24 September of that year the appellant, who had 
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been the provisional trustee for some time, was 

appointed trustee in the insolvent estate. 

(5) On 1 October 1986 the respondent 

caused a surety mortgage bond to be registered over the 

property. This was done by virtue of the aforesaid 

power of attorney. The bond secured, up to a limit of 

R70 000, the indebtedness of V H Cables (Pty) Ltd to 

the respondent. That company was the principal debtor 

to which the deed of suretyship referred to in (1) 

above related. 

(6) On an unknown date the respondent 

instituted action against the insolvent and Mrs 

Matthews in the Witwatersrand Local Division. The 

action was apparently founded upon the deed of surety-

ship. On 14 April 1987 the court granted judgment by 

default against the insolvent and Mrs Matthews. They 

were jointly and severally ordered to pay the respond-

ent the amount of R62 984,17, interest and costs. 

(7) Pursuant to the judgment and the 
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consequential issue of a writ of execution the property 

was attached by the Deputy Sheriff, Wynberg. 

(8) Until shortly before the sale in 

execution was to take place the appellant was unaware 

that the surety bond had been registered and that the 

judgment by default had been obtained. The parties 

agreed, however, that the sale would go ahead and that 

the nett proceeds, after satisfaction of the claim of 

the holder of a first mortgage bond over the property, 

would be paid to the appellant by the Deputy Sheriff. 

In the event an amount of some R70 000 was paid to the 

appellant. 

(9) Subsequently the respondent proved a 

claim in the insolvent estate. The claim was based on 

the default judgment obtained against the insolvent and 

Mrs Matthews. By virtue of that judgment the 

respondent claimed to be a creditor of Mrs Matthews in 

the amount of R68 137,31. The respondent also averred 

that the surety mortgage bond, valued at R91 000, was 
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the only security in respect of its claim, and stated 

that it relied on the bond for the satisfaction of its 

claim. 

During August 1989 the appellant brought an 

application against the respondent in the Witwatersrand 

Local Division. The main relief sought by him was an 

order declaring that the respondent was a concurrent, 

and not a secured or preferent, creditor in the 

insolvent estate. The appellant's contention was that 

the registration of the bond, which had been effected 

without his consent subsequent to the sequestration of 

the insolvent's estate, did not confer any preference 

on the respondent in respect of the claim proved by it. 

This contention was rejected by the court a quo. It 

held that notwithstanding the provisions of s 21 of the 

Insolvency Act 24 of 1936 ("the Act") the appellant 

would have been obliged to allow registration of the 

bond on the strength of the power of attorney which had 

been validly executed prior to the date of sequestra-
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tion and that, in any event, the bond had never been 

set aside. Hence the court dismissed the application 

with costs but subsequently granted the appellant leave 

to appeal to this court. 

The outcome of the appeal turns on the mean-

ing and effect of s 21, and in particular s 21(1), of 

the Act. That subsection reads: 

The additional effect of the sequestra-

tion of the separate estate of one of two 

spouses who are not living apart under a 

judicial order of separation shall be to vest 

in the Master, until a trustee has been 

appointed, and, upon the appointment of a 

trustee, to vest in him all the property (in-

cluding property or the proceeds thereof 

which are in the hands of a sheriff or a mes-

senger under a writ of attachment) of the 

spouse whose estate has not been sequestrated 

(hereinafter referred to as the solvent 

spouse) as if it were property of the seques-

trated estate, and to empower the Master or 

trustee to deal with such property according-

ly, but subject to the following provisions 

of this section." (My underlining.) 

S 21(2) enjoins the trustee to release 

property of the solvent spouse which is proved to fall 

into one of five categories of assets. In the event of 
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the trustee failing to comply with an application for 

such release, the solvent spouse may in terms of 

s 21(4) apply to court for an order releasing any 

property vested in the trustee under subsection (1). 

It is common cause, however, that Mrs Matthews made no 

application for the release of the property. 

S 21(3) provides that if the solvent spouse 

is in the Republic and the trustee is able to ascertain 

his or her address, the latter may not, except with the 

leave of the court, realize property which ostensibly 

belonged to the solvent spouse until the expiry of six 

weeks' written notice of his intention to do so. Such 

notice must be given to the solvent spouse and also be 

published in inter alia the Gazette, and the latter 

notice must invite all separate creditors for value of 

that spouse to prove their claims as provided in 

subsection (5). In so far as its provisions are 

material, that subsection reads: 

"... any property of the solvent spouse 
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realized by the trustee shall bear a 

proportionate share of the costs of the 

sequestration as if it were property of the 

insolvent estate but the separate creditors 

for value of the solvent spouse having claims 

which could have been proved against the 

estate of that spouse if it had been the 

estate under seguestration, shall be entitled 

to prove their claims against the estate of 

the insolvent spouse in the same manner and, 

except as in this Act is otherwise provided, 

shall have the same rights and remedies and 

be subject to the same obligations as if they 

were creditors of the insolvent estate; and 

the creditors who have so proved claims shall 

be entitled to share in the proceeds of the 

property so realized according to their legal 

priorities inter se and in priority to the 

separate creditors of the insolvent estate 

It is clear that had the estate of Mrs 

Matthews been sequestrated prior to the registration of 

the surety bond, the respondent would not have been a 

secured or preferent creditor in her insolvent estate. 

This is so because the object of the Insolvency Act is 

to ensure a distribution of assets among creditors in 

the order of their preferences existing at the date of 

the sequestration order. This object is achieved 
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mainly by s 20(1)(a) of the Act which provides that the 

effect of the sequestration of the estate of an 

insolvent shall be "to divest the insolvent of his 

estate and to vest it in the Master until a trustee has 

been appointed, and, upon the appointment óf a trustee, 

to vest the estate in him". In the words of Innes JA 

in Walker v Syfret N O, 1911 AD 141, 166: 

"The seguestration order crystallises the 

insolvent's position; the hand of the law is 

laid upon the estate, and at once the rights 

of the general body of creditors have to be 

taken into consideration. No transaction can 

thereafter be entered into with regard to 

estate matters by a single creditor to the 

prejudice of the general body. The claim of 

each creditor must be dealt with as it 

existed at the issue of the order." 

It follows that subsequent to the hypotheti-

cal sequestration of Mrs Matthews' estate the respond-

ent could not have compelled the trustee in her estate 

to take steps to effect registration of the surety 

bond, and that registration obtained by virtue of the 

power of attorney would not have conferred a ius in rem 


