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J U D G M E N T 

EKSTEEN, JA : 

The appellant was the plaintiff and respondent 

the defendant -in the court a. quo. In its declaration 

appellant alleges: 

"3. In or about 1979, Mr. S.P. Botha, in his then 

capacity as Minister of Mineral and Energy 

Affairs, in terms of Section 4(1)(b) of the 

Act, granted to Plaintiff prospecting leases 

in respect of precious stones over portions 

of State land then described as Sea Areas 1 

and 2 on the West Coast of the Republic of 

South Africa, now known as Sea Areas 1A, 1B 

and 1C and 2A, 2B and 2C on the West Coast 

of the Republic of South Africa. 

4. The Defendant disputes that the said pro-

specting leases were granted to Plaintiff 

as set out in paragraph 3 above. 

5. In the premises, a dispute exists between 

Plaintiff and Defendant as to whether or not 

the said prospecting leases were granted to 

Plaintiff as set out in paragraph 3 above. 
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6. Notwithstanding the grant of the said pro-

specting leases to Plaintiff, Defendant has 

failed and refused to determine the terms 

and conditions of the said leases in terms 

of Section 4(2) of the Act." 
It then goes on to claim: 

"(a) An order declaring that Plaintiff was, in 

terms of Section 4(1)(b) of the Precious 

Stones Act, No. 73 of 1964, as amended, 

granted prospecting leases in respect of 

precious stones over portions of State land 

formerly described as Sea Areas 1 and 2 on 

the West Coast of the Republic of South 

Africa, and now known as Sea Areas 1A, 1B and 

1C and 2A, 2B and 2C on the West Coast of the 

Republic of South Africa; 

(b) An order directing the Defendant to determine 

the terms and conditions of the said 

prospecting leases, in terms of Section 4(2) 

of the Act; 

(c) Costs of suit; 

(d) Further or altemative relief." 
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In response to a request for further parti-

culars the appellant alleged i.a. that: 

"1.1 Prospecting leases were granted to Plain-

tiff during July 1979. 

1.5 The leases were granted for a period of 

50 years. 

1.6 The grants were in writing. The then 

Minister of Mines S.P. Botha was in po-

ssession of the grants. Plaintiff is not 

in possession of copies thereof." 

After giving appellant an opportunity of 

removing what respondent contended were vague and 

embarrassing aspects of the particulars of claim in 

terms of Rule 23(1), respondent excepted to the decla-

ration in the following terms: 
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"Defendant hereby excepts to Plaintiff's Particulars 

of Claim as being bad in law on the following grounds: 

1. Plaintiff's Particulars of Claim, as amplified 

by the Further Particulars thereto, lack 

averments which are necessary to sustain an 

action and therefore it discloses no cause of 

action, alternatively, it is vague and em-

barrassing in that: 

1.1 Plaintiff alleges that two prospecting leases 

in respect of precious stones over portions of 

State land were granted to it by the Minister 

of Mineral and Energy Affairs in terms of 

section 4(1)(b) of the Precious Stones Act, 

1964, Act No. 73 of 1964, ('the Act'); 

1.2 Plaintiff further alleges that these leases 

were granted for a period of 50 (Fifty) years; 

1.3 Plaintiff further alleges that the grants 

were in writing; 

1.4 These allegations of Plaintiff imply: 

1.4.1 that the leases provide for the matters set out 

in section 4(2) of the Act; and 

.... / 5 



5 
1.4.2 that the leases in fact and in law, comply 

with the provisions of section 4 of the Act; and 

1.4.3 that the leases are therefore prospecting leases 

within the meaning of, and as envisaged by, the 

provisions of section 4 of the Act; 

1.5 Plaintiff further alleges that notwithstanding 

the grant of the prospecting leases to it, 

Defendant has failed and refused to determine 

the terms and conditions of the leases in terms 

of section 4(2) of the Act; 

1.6 If the terms and conditions of the prospecting 

leases have not been determined in terms of 

section 4(2) of the Act: 

1.6.1 no prospecting lease could have come into 

existence; and 

1.6.2 no prospecting lease could have been granted to 

Plaintiff by the Minister of Mineral and Energy 

Affairs in terms of section 4(1)(b) of the Act. 
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Notwithstanding Plaintiff having been afforded an 
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opportunity in terms of Rule 23(1) of the Uniform Rules 

of Court, of removing the cause of Defendant's complaint, 

Plaintiff has failed or refused to do so. 

WHEREFORE Defendant prays that the exception be upheld 

with costs and that the particulars of Plaintiff's 

Claim be set aside with costs." 

The exception was upheld and appellant's 

particulars of claim were struck out with costs. (The 

judgment is reported in Ondombo Beleggings (Edms.) Bpk. 

v. Minister of Mineral and Energy Affairs 1989 (4) SA 

309(T).) Leave having been granted by the Court a quo, 

the appellant now comes before us on appeal against 

that order. 

The exception turned primarily on the inter-

pretation of sections 4(1) and (2) of the Precious 

Stones Act No. 73 of 1964 ("the Act"). These two 
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sub-sections read as follows: 

"4. Prospecting leases in respect of State land. -

(1) The Minister may -

(a) by notice in the Gazette and in one or 

more newspapers circulating in the 

area in which any State land or portion 

of State land in respect of which the 

exclusive right of prospecting for 

precious stones has not accrued to any 

person is situated, call for tenders 

for a prospecting lease in respect of 

precious stones over that land or that 

portion of such land, and grant a pro-

specting lease to any person who has 

submitted a tender and who satisfies the 

Minister that the scheme according to 

which he proposes to prospect is satis-

factory and either that his financial 

resources are adequate for proper pro-

specting under such a lease or that 

the arrangements by which he proposes 

to obtain capital for the said purpose 

are satisfactory; or 

(b) without calling for such tenders grant a 

prospecting lease in respect of precious 

stones over any such land or portion 
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thereof to any person applying therefor 

who so satisfies him. 

(2) Any such lease shall be subject to such 

terms and conditions as the Minister 

may deem fit, and -

(a) shall provide for -

(i) the scale on which and the manner in 

which prospecting operations shall 

be carried on; 

(ii) the furnishing by the holder of the 

lease to the Minister at such times 

as may be specified in the lease of 

full statements describing the nature 

of the prospecting operations carried 

out and containing such other in-

formation as the Minister may reguire; 

(iii) the keeping by the holder of the lease 

of such records relating to the 

prospecting operations as the Minister 

may require; 

(iv) the examination of such records and 

the inspection of the lease area by 

any person authorized thereto by the 

Minister; 

(v) the payment by the holder of the lease 

to any person entitled to use the 
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surface of the land, who suffers any 

surface damage or any damage to crops 

or improvements on the land caused by 

the exercise by the holder of the lease 

of his rights under the lease or by 

any act or omission incidental there-

to, of compensation for such damage; 

and 

(vi) the payment by the holder of the lease 

to the mining commissioner of a rent 

to be fixed by the Minister after con-

sultation with the board, 
(b) may provide inter alia for the payment by 
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the holder of the lease to the mining commi-

ssioner of such share of the proceeds of any 

precious stones found by him in the course of 

prospecting operations on the land in question, 

as the Minister may after consultation with the 

board determine." 
In its judgment the Court a quo held (at p 313 B-C) 
that: 

"One need not speculate upon the meaning of 

the words 'prospecting lease' referred to in 

section 4(1)(a) and (b) as they are defined in 

section 1 of the Act. The definition reads: 

"'prospecting lease' means a lease granted under 

section 4;' 

The definition embraces all the provisions of 

section 4. It is not limited to section 4(1); 

it includes also the requirements of section 4(2). 

A prospecting lease (as defined) is a grant or 

privilege which contains and makes provision for 

certain terms and conditions. It is therefore a 

concession or privilegium which the Minister is 

entitled to bestow upon a grantee subject to its 

containing certain peremptory terms and conditions. 
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