
IN THE SUPREME COURT OF SOUTH AFRICA 
(APPELLATE DIVISION) 

In the matter between: 

NOLAN JAFTA Appellant 

and 

THE MINISTER OF LAW AND ORDER First Respondent 

THE COMMISSIONER OF THE SOUTH AFRICAN 
POLICE Second Respondent 

THE DIVISIONAL COMMISSIONER OF THE 
SOUTH AFRICAN POLICE - WITWATERSRAND.. Third Respondent 

Coram: CORBETT CJ, HOEXTER, BOTHA, VAN HEERDEN, et 
E M GROSSKOPF JJA. 

Date of hearing: 10 December 1990 

Date of judgment: 3 0 January 1991 

J U D G M E N T 

CORBETT CJ: 

The applicant, Nolan Jafta, made application to 

the Witwatersrand Local Division, citing as respondents the 

Minister of Law and Order (first respondent), the Commis-
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sioner of the South African Police (second respondent) and 

the Divisional Commissioner of the South African Police for 

the Witwatersrand (third respondent) and claiming an order 

in the following terms: 

"1. Dispensing with the usual forms and 

service provided for in the Rules of 

this Honourable Court in order to 

dispose of this matter at such time and 

place and in such manner and in 

accordance with such procedures as it 

deems appropriate and directing that: 

1.1. the application is not placed on 

the ordinary Motion Court Roll; 

1.2 directing that the application be 

heard as one of urgency; 

1.3 the application be heard in camera; 

1.4 these proceedings not be made 

public, until the execution of the 

order set out in paragraph 2 of 
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this notice. 

2. The Station Commander of the Kliprivier 

Police Station, or, the person or 

persons who exercise control over access 

to the building and premises presently 

occupied by the South African Police 

which are situated diagonally across the 

road from the Kliprivier Police Station 

and directly across the road from the 

Kliprivier Post Office, are directed: 

2.1 to permit the applicant, DESMOND 

JAFTA, (the deponent to one of the 

affidavits made in support hereof) 

the Sheriff of Vereeniging and 

either GREGORY ANTHONY NOTT or 

JAMES ANGUS SUTHERLAND, being 

admitted attorneys of the law firm 

Bell, Dewar and Hall, to be granted 

immediate access to the aforesaid 

building and premises immediately 

upon being presented with this 

order; 

2.2 to allow them thereupon to inspect 
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such portions of the said building 

and premises as may be pointed out 

by NOLAN JAFTA and/or DESMOND JAFTA 

for the purpose of enabling NOLAN 

JAFTA and/or DESMOND JAFTA to point 

out and identify any apparatus or 

object which may be present there; 

and 

2.3 to allow them to examine and 

photograph any apparatus or object 

pointed out by NOLAN JAFTA and/or 

DESMOND JAFTA which in the opinion 

Of GREGORY ANTHONY NOTT or JAMES 

ANGUS SUTHERLAND may be relevant as 

evidence in the proceedings to be 

commenced by the applicant arising 

out of the events set out in his 

affidavit. 

3. The aforesaid Sheriff is directed to 

prepare a detailed inventory of any and 

all apparatus or objects pointed out and 

identified in the manner described in 

paragraph 2.3 above. 
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3.1 The aforesaid Sheriff is directed 

to provide the applicant's 

attorneys and the aforesaid Station 

Commander with a copy of the 

inventory referred to in paragraph 

3 above, and with copies of all 

photographs taken. 

3.2 The aforesaid Sheriff is directed 

to retain such inventory and 

photographs taken in terms of the 

order granted in paragraph 2.3 

above under his control until such 

time as this Honourable Court 

orders otherwise. 

4. The aforesaid Station Commander is 

ordered to retain the apparatus or 

objects placed on the aforesaid 

inventory under his contrpl until such 

time as this Honourable Court orders 

otherwise. 

5. In the carrying out of the order granted 

in terms of paragraph 2 above the 

attorney accompanying the aforesaid 
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Sheriff shall: 

5.1. supply to a responsible person 

apparently in control of the 

aforesaid building and premises a 

copy of this application; 

5.2. explain the terms of this order to 

such person; and 

5.3 explain to such person that the 

respondents, or any of them, may 

apply to this Honourable Court on 

short notice (such as is provided 

for in terms of the order granted 

in paragraph 8 below) to vary or 

discharge the order. 

6. The attorney accompanying the aforesaid 

Sheriff shall, within six days of the 

execution of the order granted in terms 

of paragraph 2 above, cause to be filed 

an affidavit or affidavits in this 

matter setting out: 

(a) the manner in which the order 
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granted in terms of paragraph 2 

above was executed; 

(b) the portions of the aforesaid 

building and premises which were 

inspected; 

(c) the observations made by NOLAN 

JAFTA and Desmond JAFTA and himself 

in the course of such inspection. 

7. A copy of this application together with 

a copy of the affidavit or affidavits 

referred to in paragraph 6 above shall 

be served by the applicant on each of 

the respondehts within seven days of the 

execution of the order granted in terms 

of paragraph 2 above. 

8. The respondents are given leave to apply 

to this Honourable Court, on not less 

than 24 hours written notice to the 

applicant, to vary or discharge this 

order." 

The applicant filed a founding affidavit in which 
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he alleges that he was detained and taken into custody by 

certain members of the South African police on the evening 

of 12 September 1990 and was kept in custody at the 

Kliprivier police station until his release on the afternoon 

of 19 September 1990. While in custody the applicant was, 

so he avers, taken on two occasions to a building across the 

road from the police station, referred to in his affidavit 

as "the court building". (This is the building identified 

in par 2 of the above-guoted order claimed in applicant's 

notice of motion.) Applicant further avers that on these 

occasions he was interrogated in the court building and 

during the course of interrogation assaulted and tortured. 

The torture consisted in giving him electric shocks. 

This is a much-abbreviated summary of the 

considerably longer and more circumstantial account of what 

happened, as alleged in the founding affidavit. 

The applicant stated further that the assaults 
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upon him committed by the police were unlawful and that he 

intended to institute legal proceedings against the 

respondents for damages. He also intended to claim damages 

for unlawful detention if an investigation by his attorneys 

showed his detention to have been unlawful. 

A supporting affidavit by the applicant's brother, 

Desmond Jafta, who was also in custody at the Kliprivier 

police station over approximately the same period as the 

applicant, provided material corroboration of applicant's 

allegations of torture and assault. 

In par 20 of his affidavit the applicant stated: 

"20 Proof of the presence in the court 

building, of the apparatus or object 

which the police used to shock me will, 

I am advised, be material and indeed 

decisive in the above legal proceedings. 

My own testimony and that of my brother, 

Desmond Jafta, will provide further 

relevant evidence. I am concerned, and 
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I am advised that such concern is fully 

justified, that my own testimony, even 

to the extent that it is corroborated by 

the circumstantial evidence of my 

brother, will be insufficient to 

outweigh that of a number of policemen 

who may be called to contradict what I 

have to say. 

There are no marks on my body to show 

that I was assaulted in the manner in 

which I have described above. I 

conseguently respectfully state that it 

will only be by obtaining photographs of 

the eguipment which was used to shock me 

that I will be able to support my 

version of the events. No other direct 

evidence is available to me." 

Applicant went on to express the fear that if apprised of 

his intentions the police would attempt to conceal or 

destroy the apparatus used to shock him in order to 

frustrate his claim against the respondents; and to aver 

that the order sought by the notice of motion was the only 
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practical means of preserving evidence relating to the 

presence in the court building of the apparatus in question. 

For these reasons he asked that the application be heard iri 

camera and without prior service of the papers on the 

respondents. He further asked that the matter be heard as 

an urgent application. 

The application was accompanied by a certificate 

signed by applicant's counsel, Mr L Bowman SC and Mr B du 

Plessis, certifying that they had read the application and 

were of the view that the matter ought to be heard in camera 

and that the usual forms, procedures and services should be 

dispensed with and that it was an appropriate matter in 

which to claim the relief set forth in the notice of motion 

ex parte and without notice to the respondents. 

The case came before Streicher J on 25 September 

1990. The learned judge granted the relief asked for in 

pars 1.1, 1.2 and 1.3 of the notice of motion and proceeded 


