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J U D G M E N T 

GOLDSTONE AJA: 

On 5 June 1987 the liquidator of Maree and Blignaut 

Meubelfabrikante (Edms) Bpk (the company) filed his second 

and final liquidation and distribution account. Encumbered 

asset account No 8 reflected the payment to the liquidator 

of an amount of R139 643 from the Board for the Decentralisation 

of Industrý. That Board makes payment of concessions to persons 

who qualify therefor by establishing industries in the Black 

National States. The aforesaid amount related to the con-

cessions which had been granted to the company by that Board 

and which will be referred to as "the concessions". After 
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deducting certain costs and expenses, the liquidator awarded 

the balance of R124 325.58 to Incledon (Welkom) (Pty) Ltd 

("Incledon") in respect of Claim No 71. Qwaqwa Development 

Corporation Ltd ("QDC") objected to that award and claimed 

that the concessions should have been used for the payment, 

inter alia, of its own claims, Nos 5 and 7, in the amounts 

of R50 000 and R51 761.67 respectively. This objection was 

dismissed by both the liquidator and the Master of the Supreme 

Court in Bloemfontein. The QDC then applied to the Orange 

Free State Provincial Division for the review of the decision 

of the Master. That application succeeded with costs and 

the liquidator (who was the second respondent in the Court 

a quo) was ordered to frame the account in the terms sought 

by the QDC. With leave of the Court a quo Incledon now appeals 

to this Court against the judgment and order. 

On 30 March 1983 the company became entitled to receive the 



4 

concessions. On 28 April 1983 it entered into a written 

agreement with the Corporation for Economic Development (the 

CED) in terms of which the company ceded to the CED the company's 

"right, title and interest in and to any concessions 

granted or to be granted to it by the Board for 

the Decentralisation of Industry as security for 

the fulfilment of its obligations in terms of any 

agreement entered into or wkich may be entered into 

by and between the Cedent and the Cessionary." 

I shall refer to this cession as "the CED cession". 

Also on 28 April 1983, the CED and the company entered i n t o 

a written agreement of loan. In terms thereof the CED undertook 

to lend and advance to the company the amount of R60 000. 

It was to be repaid in 60 equal instalments of R1000 each, 
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commencing on the last day of the twelfth month following 

the date on which the amount was advanced to the company. 

It does not appear from the papers when the amount of the 

loan was advanced by the CED to the company or when and what 

repayments were made by the company. All that appears from 

the record is that in terms of the second and final liquidation 

account, dated 5 June 1987, the total claim of the CED was 

reflected in the amount of R63 883,98. Of that amount the 

sum of R37 977,05 was treated as a prêferred or secured claim. 

A further preferent dividend in the account was reflected 

in the amount of R2415,61 making a total dividend of R40 392,66. 

The shortfall was reflected in the amount of R23 491,32. 

It appears from a letter addressed by the QDC's attorneys 

to the Master, dated 25 November 1987, that the security of 

the CED which was relied upon by it and recognised by the 

liquidator was the CED cession. 
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On 6 May 1983 the company entered into a second agreement 

of cession, this time with Incledon. It ceded 

"all claims of whatsoever nature and description 

and howsoever arising which I/we may now or at any 

time hereafter have against all and any persons, 

companies, corporations, firms, partnerships, 

associations, syndicates and other legal personae 

whomsoever and whatsoever... as continuing covering 

security for the due payment of every sum of money 

which may now or at any time hereafter be or become 

owing by me/us to the Creditor (Incledon) from 

whatsoever cause or causes arising and for the due 

performance of every other obligation howsoever 

arising which I/we may now be or become bound to 

perform in favour of the Creditor." 
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I shall refer to this cession as "the Incledon cession". 

It is upon this cession that Incledon relies for the preference 

claimed by it. 

On 8 March 1985 the company executed a third cession, this 

one in favour of the QDC. In terms thereof it ceded to the 

QDC 

"enige and alle regte... wat Maree en Blignaut van 

die Desentralisasieraad in enige voormelde konsessie 

mag ontvang in die bedrag van R128 040.00." 

I shall refer to this cession as "the QDC cession". It was 

to serve as security for the payment of moneys advanced or 

to be advanced by the QDC to the company. The QDC relies 

upon both the CED cession and the QDC cession for the preference 

claimed by it in respect of claims Nos 5 and 7. 
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The CED (formerly known as "The Black Investment Corporation 

of South Africa Limited") was incorporated in terms of section 

22 of the Promotion of Economic Development of National States 

Act, 46 of 1968 ("the Act"). In terms of section 5A(1)(b) 

of the Act the State President was authorised, by proclamation 

in the Government Gazette, to disolve the CED and 

"regulate matters relating to the assets, liabilities, 

rights and obligations of the (CED)". 

In terms of that section of the Act, on 12 June 1987 Proclamation 

R93 was published in Government Gazette No 10765. Paragraphs 

(a), (b), (c) and (e) thereof are now relevant and read as 

follows: 

"(a) the Corporation for Economic Development, Limited 
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shall be dissolved with effect from 1 July 1987 (the 

fixed date); 

(b) the assets, liabilities, rights and obligations of 

the Corporation for Economic Development, Limited 

shall pass or be deemed to have passed to the bodies, 

corporations or development corporations mentioned 

in Schedule 1, subject to the conditions agreed upon 

between the bodies, corporations or development 

corporations and the Corporation for Economic 

Development, Limited, or under cessions accepted by 

any of the bodies, corporations or development 

corporations: Provided that shares held by the 

Corporation for Economic Development, Limited in a 

development corporation established in respect of 

a self-governing territory, shall pass to the South 

African Development Trust; 
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(c) a reference to the Corporation for Economic Development, 

Limited in any agreement, legal document, licence, 

permit, permission, certificate or other document 

shall be deemed to be a reference to the body, 

corporation or development corporation to which the 

assets, liabilities, rights and obligations of the 

Corporation for Economic Development, Limited have 

passed in terms of paragraph (b); 

(e) the Minister of Education and Development Aid or any 

other person authorised by him for that purpose may, 

at any time after the fixed date, sign any document 

or perform any other act relating to the passing of 

the assets, liabilities, rights or obligations referred 

to in paragraph (b) in the place of the Corporation 

for Economic Development, Limited." 
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The QDC is one of the development corporations referred to 

in Schedule 1 to the proclamation. 

Counsel debated the meaning and effect of these provisions 

of the proclamation. In the view which I take in this appeal 

it is not necessary to express a firm view in this regard. 

I shall assume, in favour of the QDC, that the effect of the 

provisions was to transfer to it, on 1 July 1987, ipso iure, 

all of the assets and rights of the CED which, by informal 

agreement during 1983, had been administered by it. During 

that year the Government decided to decentralise the activities 

of the CED and it arranged for regional development corporations 

to take over those activities. One of those regional 

corporations was the QDC. In effect the QDC acted in Qwaqwa 

as if the relevant rights and obligations of the CED had been 

transferred to it. Concessions from the Board for the 


