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J U D G M E N T 

SMALBERGER, JA :-

The first respondent ("Broadacres") is a duly 

incorporated company. It owns all the shares in the 

/2 



2 

company Strykpunt Beleggings Limited ("Strykpunt"). 

Strykpunt in turn holds all the shares in a number of 

other companies including the second respondent ("De 

Punt") and Strandfontein Minerale (Eiendoms) Beperk 

("Strandfontein"). The appellant ("Hodes") was 

previously the majority shareholder in Broadacres. On 

11 July 1978 a written agreement ("the agreement") was 

entered into between Hodes, certain other shareholders 

in Broadacres ("the shareholders"), one Seymour as 

nominee for the purchaser ("the purchaser"), Broadacres 

and Turf Holdings Limited ("Turf"). The agreement 

provided for the sale by Hodes and the shareholders to 

the purchaser of all the shares in Broadacres held or 

beneficially owned by them. Prior to the conclusion 

of the agreement Hodes contracted with Broadacres for 

the purchase of the whole of Broadacre's shareholding 

in Turf; in addition Broadacres sold off all its 
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assets save its shareholding in Strykpunt and its 

claims against Strykpunt and its subsidiaries. The 

effect of the agreement was to vest control of 

Broadacres, and through it, Strykpunt and its 

subsidiaries, in the purchaser. In the agreement 

Strykpunt and its subsidiaries are referred to 

collectively as "the Strykpunt Group". 

The present appeal turns upon the proper . 

interpretation of clause 11.2 of the agreement. That 

clause provides: 

"11. INDEMNITY 

HODES hereby indemnifies the PURCHASER and 

BROADACRES and the Strykpunt Group as it will 

emerge after the implementation of this 

agreement -

11.1 

11.2 against any claims for taxation or 

penalty thereon arising out of the activities 

of BROADACRES and the Strykpunt Group prior 

to the effective date and out of the sale of 

TURF shares. 
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(The "effective date", in terms of the agreement, was 

30 June 1978.) 

In the court a quo (subject to what is 

said later in this regard) Broadacres and De Punt 

successfully sued Hodes for R174 737-87 plus interest 

and costs arising from Hodes' failure to perform in 

terms of the indemnity furnished by him. It is 

against this judgment that Hodes appeals with leave of 

the court a quo. Before considering the true meaning 

of clause 11.2, and the liability of Hodes in terms 

thereof, it is necessary to have regard briefly to the 

circumstances which gave rise to the action against 

Hodes. 

It is common cause that Hodes obtained 

control of Broadacres, and thereby of Strykpunt and its 

subsidiaries, in 1969. De Punt was at all relevant 

times the cessionary of a mining lease with the State, 
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in consequence of which it had the right to recover 

precious stones in a certain area. In August 1976 an 

agreement was entered into between De Punt and 

Strandfontein. It provided for Strandfontein to 

conduct, on behalf of De Punt, the recovery of precious 

stones under the mining lease. It further obliged 

Strandfontein to account and pay over to De Punt the 

net proceeds of any sale of precious stones so 

recovered. In the June 1977 financial statements and 

tax returns of De Punt and Strandfontein (which at the 

time were both under the effective control of Hodes), 

the proceeds of the sales of precious stones recovered 

from the mining lease area were reflected as the 

income, not of De Punt (as should have been the case), 

but of Strandfontein. This income was set off against 

the large assessed loss (in excess of one million rand) 

which Strandfontein had accumulated. De Punt's tax 
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return reflected no income from mining operations 

during that year. The financial statements and tax 

returns of De Punt and Strandfontein for the 1978 tax 

year (a period during which Hodes was still in 

control) followed substantially the same pattern. 

Strandfontein was again (incorrectly) reflected as the 

recipient of the proceeds of the sales of precious 

stones mined in the area concerned, and the income so 

received set off against its assessed loss. 

In the latter half of 1978 the purchaser, 

after acquiring control of Broadacres (and hence 

Strykpunt and its subsidiaries), appointed new auditors 

who carried out certain financial investigations. 

These revealed that De Punt's and Strandfontein's 

financial statements and tax returns for the 1977 and 

1978 tax years had been incorrect - as the net income 

from the proceeds of the sale of precious stones 
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should have been attributed to De Punt and not to 

Strandfontein. In consequence, adjusted financial 

statements for De Punt and Strandfontein for the tax 

years in question were submitted to the Commissioner 

for Inland Revenue. This caused the Commissioner 

to issue (as he was entitled to) revised assessments 

for the tax years 1977 and 1978. In terms of the 

revised assessments De Punt was required to pay an 

additional amount of R174 737-87 by way of tax 

(including the State's share of profits). At the 

same time Strandfontein's assessed loss was re-instated 

by an amount equal to the net income wrongly attributed 

to it. An appeal by De Punt against the revised 

assessments to the Transvaal Income Tax Special Court 

was unsuccessful. 

In due course Broadacres and De Punt 

instituted the action already referred to against 

/8 



8 

Hodes for payment of R174 737-87, being De Punt's 

additional tax liability. Ultimately the matter came 

before GORDON, AJ, in the Witwatersrand Local Division. 

Prior to the hearing the parties agreed upon a stated 

case for adjudication by the court in terms of Rule 33 

of the Uniform Rules of Court. After reciting certain 

introductory facts, the stated case records that De 

Punt's revised tax assessments were upheld by the 

Transvaal Income Tax Special Court. A copy of the 

judgment of that court was annexed to the stated case, 

and it was recorded "that the facts as set out therein 

are correct and, further, that there are no further 

facts which are relevant to the interpretation of 

claúse ll(b)". (The reference to clause ll(b) should 

be to clause 11.2.) The stated case then proceeds 

(at times somewhat inelegantly): 

"5. The second plaintiff (De Punt) duly 

paid the amount of the additional 
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assessment raised upon it. 

6. The assessed loss re-instated by 

the revised assessments .... was 

set off against taxable income 

earned by Strandfontein in years 

after the effective date, thus 

reducing the amount of tax which 

Strandfontein was obliged to pay in 

subseguent years. Strandfontein 

is and was not a diamond mining 

company and its rate of tax was 

lower than that of second plaintiff 

which was a diamond mining company. 

7. (a) The plaintiffs (Broadacres and 

De Punt) contend that on a 

proper construction of clause 

ll(b) (11.2) of the agreement, 

the defendant (Hodes) is 

obliged to pay to the 

plaintiffs the amount which the 

second plaintiff was obliged to 

and did pay consequent upon the 

revised assessment on it. 

(b) The defendant contends that on 

a proper construction of claim 

ll(b) (11.2) of the agreement 

he is obliged to pay to the 

plaintiffs the amount of any 

loss which the Strykpunt Group 

(and/or the first plaintiff) 

may have suffered as a result 
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of the revised assessments 

raised against Strandfontein 

and against the second 

plaintiff, such loss being the 

difference in the financial 

position of the Strykpunt Group 

(and/or the first plaintiff) 

had the revised assessments on 

both Strandfontein and the 

second plaintiff been raised 

when the respective original 

assessments were raised, on the 

one hand, and the financial 

position of the Strykpunt 

Group (and/or the first 

plaintiff) as a result of the 

original assessment being 

followed by the revised 

assessments on the other. 

(c) It is agreed that the amount of 

the loss on the assumptions in 

(b) above is R62 742. 

8. The parties request a ruling from 

the court as to which of the above 

interpretations is correct, and an 

order that the defendant pay to the 

plaintiff (sic) the amount 

consequently owing, with costs." 

The learned judge a quo upheld the plaintiffs' 

contention and, as previously indicated, gave judgment 
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