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CG SAAKNOMMER: 632/88

IN DIE HOOGGEREGSHOF VAN SUID-AFRIKA

(APPSLAFDELING}
In die saak tussen:
JURGENS'EIENDOMSAGENQEM Appellant
en
GEORGE CQARLES SHAR? l Resp?ndeﬁt
CORAM: HOEXTER, KUMLEBEN ARR et NIENABER WAR
AANGEHOOR: 15 AUGUSTUS 1990
GELEWER: 3 SEPTEMBER 1990

UITSPRAARK

NIENABER WAR




Die appellant is n eiendomsagent. Hy was die
eiser in die landdroshof sowel as die appellant in die
hof a quo. Wat hy geéis het, was kommissie op n
transaksie wat hy as eiendomsagent beklink het. Die
transaksie het misluk. So ook sy aksie. En so0o ook sy
appel. Weliswaar het die appellant (na wie ek voortaan
as die eiser sal verwys) h koper vir die respondent ({die
verweerder) se eiendom gevind en het die verweerder, as
verkoper, uitdruklik onderneem om aan die eiser kommissie
te betaal selfs al sou die koop gekanselleer word. Die
koop is juis nooit geimplementeer nie omdat nh aanvaarbare
waarborg vir betaling van h bepaalde gedeelte van die
koopsom nie betyds deur die koper gelewer is nie. Die
fout wat die eiser gemaak het, was om die verskaffing van
'dié waarborg in sy dagvaarding in die landdroshof as n
"voﬁrwaarde" (eerder as n tydsbepaling) te bestempel. Dié
etikettering is deur die verweerder in sy'pleit erken.

So is die saak dan ook in die landdroshof aangevoer. Op



daardie grondslag is bevind dat die sogenaamde voorwaarde
nie vervul is nie en dat die nie-vervulling van die
voorwaarde ook die kommissie-klousule verongeluk het. Op
" appel na die Oos-Kaapse Afdeling van die Hooggeregshof is
beglis dat die eiser aan die heskrywing van sy eisoorsaak
verkneqg was en dat die appel gevolglik moes misluk. En
in die laaste instansie.is dit, met verlof van die hof a
quo, ook die vraag voor hierdie hof.
Die koop is beklink toe sowel ene Smith (as
koper) en die verweerder (as verkoper) n dokument op 25
Februarie 1984 ondérteken het. Die dokument was getiteld
"offer to Purchase", onder die prominente opskrif
"Jurgens Estate Agents", en was deels gedruk en deels in
handskrif voltoci. Die "Offer to Purchase" is aan die
verweerder as "the Owner" geadresseer, en lui dat Smith
"hereby offers to purchase through the
introduction of Jurgens f{the agent), Freehold
Stand No ... sitvate ... 3 Thunberg Ave

Franciss Evatt Park (the property) ... upon the

following terms and conditions" -



en dan volg die bepalings van die koopkontrak.

Klousule 2 handel met die betaling van die

koopsom van RS7 000,00. Dit lui:

|l2.
(a)

(b)

{(c)

(d)

FINANCE:

Cash Deposit in the sum of R1 400 (One
Thousand Four Hundred Rand paid by P.E.M.
on Approval) which shall be paid to
JURGENS upon

A further cash deposit of R ...... on or
before the .........

R45 600 (...) secured by an approved
Banker's/Building Society guarantee/s in
favour of the Owner or his nominee
delivered to the Owner's Conveyancer upon
request provided that the guarantee
referred to aforesaid shall not be called
for until a Bond has been approved in
principle in terms of Paragraph 3 below,
and until the Attorneys acting for the
Building Society . have received
instructions to attend to the registration
of the first mortgage.

The further sum of R'0 000 shall be
secured by guarantee acceptable to the
owner which shall be furnished by the
Purchaser upon receipt by the Purchaser of
the proceeds of the sale of his property
referred to (in Clause 12 below]} / situate
Exf 1252/19 Kromme Rd, Young Park provided
that in any case such guarantee is
furnished by no later than 30 March 1984.



3. SPECIAL CONDITION:

This sale is conditional on the Agent on
behalf of the Purchaser, or the Purchaser
being able to cobtain appreoval in principle
of a FIRST MORTGAGE BOND on the security
of the PROPERTY. Such MORTGAGE BOND shall
be for the sum of R45 600 (Forty five
Thousand Six Hundred Rand) which amount
shall be raised at the prevailing rate of
Building Society interest and on the usual
Building Society terms and conditions.
The purchaser hereby undertakes to do all
things necessary and to sign all documents
necessary to enable the said Agent to
fulfil these conditions on the Purchaser's
behalf."

Klousule 9 bepaal:

"9. COMMISSION:

That the Owner shall pay the Agents
commission which shall be deemed to have
been earned upon the acceptance of this
Offer. 1In the event of the cancellation
of this sale by either party for whatever
reason, the owner shall nevertheless
remain liable for payment of said
commission to the Agent. Should a deposit
have been received by the Agent from the
Purchaser, the Agent shall be entitled to
retain such commission from the deposit in
such event.,"

Klousule 10 maak onder meer vodrsiening vir h lex



commissoria:

"10. DEFAULT:
Failure on my part to fulfil any
conditions hereof after acceptance will
entitle the Owner to claim specific
performance or cancel the Contract and
claim damages suffered. Any monies
deposited shall be retained by the Owner
or his agent on account of liquidated
damages until the 1latter have been

assessed."
Ten slotte bepaal Klousule 12 soos volg:

"12. OTHER CONDITIONS:

This Offer is subject to the suspensive
conditions: That (1) Property 19 Kromme
Rd Young Park, which is sold is
registerable and (2) that nc 3 Thunberg
Road Francess Evatt Park is approved by a
Bank or building Society before 1 May
1984."

Die aanbed is deur Smith onderteken. Direk daaronder
volg die woorde:

"ACCEPTANCE BY OWNER

I, the owner, of the above property accept the
offer as above and agree to pay JURGENS ESTATE
AGENTS commission in the sum of Ré 500,00 (Two
Thousan@ Five Hundred Rand) for effecting the
sale, the conveyancing Attorney being hereby



-

duly and properly authorised to deduct such

commission from any deposit or from the

purchase price on transfer".

Dit is deur die verweerder onderteken. Teenoor
albei handtekeninge verskyn ook dié van h werknemer van
die eiser, ene Roos, as getuie.

Die wyse van finansiering van die koopsom is
ondanks die soms kriptiese bewoording wvan die kontrak
betreklik duidelik: ee;stens, h deposito wvan R1 400,00
wat Smith, as werknemer wvan die Port Elizabethse
munisipaliteit by goedkeuring van die transaksie deur die
munisipaliteit ("P.E.M"} van laasgencemde sou verkry;
tweedens, n bank- of bougenootskapsverband oor die
verkoopte eiendom self ten bedrae van R45 600,00; en
derdens, nh waarborg ten bedrae van R10 000,00, wat bestem
was om uit die opbrengs van die verkoping van Smith se
eie eiendom te Young Park te kom.

Ter uitvoering wvan hierdie bepalings is

goedkeuring vir h verband oor die Francis - Evatt Park-



eiendom vir R47 (000,00 bekom, wat ook die bedrag van die
deposito wvan R1 400,00 sou dek. Dit het geen probleem
opgelewer nie. Die knoop het by die verskaffing veor 30
Maart 1984 wvan die waarborg vir R10 000,00 uit die
opbfengs van die verkoping van Smith se Young Park-
eiendom, gelé.

Die Young Park-eiendom is wel verkoop. Dit het
trouens reeds voor sluit%ng van die gewraakte transaksie
tussen die verweerder en Smith gebeur. Die koper van die
Young Park-eiendom was ene Scholtz. Hy was by die
Departement van Gemeenskapsbou werksaam. Die departement
sou hom met die findnsiering van die koopsom behulpsaam
wees. Op 14 Maart 1984 is h lening ten bedrae van R21
600,00 ten opsigte van die Young Park-eiendom aan Scholtz
goedgekeur, betaalbaar by oordrag van gemelde eiendom op
sy naam.

Met die o0g op nakoming van klousﬁle 2(d) van

die koopkontrak tussen die verweerder en Smith is die






