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HOEXTER, JA, 

In the Transvaal Provincial Division each of the 

nine appellants was convicted of murder with extenuating 

circumstances. Three of the appellants were sentenced to 

imprisonment for life. On each of the remaining six 

appellants a shorter term of imprisonment was imposed. 

With leave of the trial judge the appellants appeal against 

their convictions and sentences. 

During July 1985 daily life in many Black 

townships in various parts of the country was disrupted by 

rioting and other forms of violent disorder. One Black 

township thus afflicted was Duduza on the East Rand, where 

four young men died in shootings. In Duduza the belief 

was generally held that the four men in question had been 

shot by the police. The joint funeral of the four dead 

men was held on the afternoon of Saturday 20 July 1985. 
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The funeral was attended by thousands of people and the 

local cemetery was unable to accommodate all the mourners. 

A portion of the crowd stood outside the cemetery. Also 

there present was a 24 year old woman, Rosaline Maki 

Sikhosana ("the deceased"). In the court below the 

deceased was often referred to simply as "Maki". The 

deceased was suspected of being a police informer and the 

lover of a police sergeant. While the service at the 

graveside was in progress a section of the crowd just 

outside the cemetery set after and caught the deceased. 

The deceased was then surrounded by a bloodthirsty and 

violent mob. In the course of a sustained and savage 

assault at the hands of this mob, during which she was set 

alight, the deceased was battered to death. 

The sequel to the killing of the deceased was the 

trial of eleven persons ("the accused"), including the nine 

appellants, on a charge of murder in -the Springs Circuit 
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Local Division. Before the trial further particulars as 

to the thrust of the State's case were sought on behalf of 

the accused. Responding thereto the State detailed (in 

para 1 ) the assault or assaults alleged to have been 

committed by each accused upon the deceased. The defence 

inquired whether persons other than the accused had 

participated in the killing of the deceased. The State 

answered affirmatively, and went on to say:-

"....die beskuldigdes was deel van h groep mense 

wat die oorledene aangerand het, maar die 

identiteit van hierdie persone is aan die Staat 

onbekend so ook wat elkeen gedoen het. Dit word 

wel beweer dat hulle die oorledene onder andere 

gejaag, gevang en op die grond neergegooi, 

geskop, met stokke geslaan, op haar gespring 

en/of aan die brand gesteek het." 

In response to a further inquiry the State affirmed (in 

para 6) that in order to establish criminal liability on 

the part of the accused it relied on the doctrine of common 

purpose; and (in para 9.5) it furnished the following 

particulars of the facts from which such common purpose was 
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to be inferred -

"Die bestaan van h gemene opset en die 

beskuldigdes se aanhang daarvan word van onder 

andere die volgende feite afgelei: 

(a) Die oorledene is aangeval deur 'n groep 

mense waarvan die beskuldigdes deel 

uitgemaak het en/of waarby die 

beskuldigdes hulle gevoeg het; 

en/of 

(b) Die aanvallers van die oorledene, 

waarby die beskuldigdes ingesluit is, 

het tydens die aanranding h kring om 

die oorledene gevorm; 

en/of 

(c) Die oorledene is aangerand deur die 

beskuldigdes soos in par. 1 supra 

vermeld en/of die ander lede van die 

groep soos in par. 6 supra vermeld, 

gesamentlik en/of in teenwoordigheid en 

ten aanskoue van die een of ander lede 

van die groep; 

en/of 

(d) Tydens die aanranding soos voormeld het die groep mense waaronder een of ander 

van die beskuldigdes deur hulle gedrag 

en/of gebare en/of die uitering van 

woorde mekaar en andere aangespoor 

en/of aangepor om die oorledene aan te 

rand en/of dood te maak. 

Onder andere is woorde met die volgende strekking geuiter:-
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(i) Sy moet geslaan word en/of 

(ii) Slag haar af en/of 

(iii) Sell-out; beriggewer en/of 

(iv) Laat sy brand/gebrand word." 

The trial was heard by a court consisting of 

HARTZENBERG, J and two assessors. The accused, who were 

represented by counsel, all pleaded not guilty, and at the 

close of the State case each accused testified in his or 

her own defence. For the sake of convenience reference to 

individual appellants will hereafter be made by using the 

number which he or she bore as an accused at the trial. 

The trial court acquitted accused nos 6 and 7. The 

remaining accused (the nine appellants) were, as already 

mentioned, each found guilty of murder with extenuating 

circumstances. They were sentenced by the trial judge on 

24 June 1987. In what follows I shall indicate the age of 

each appellant with reference not to the date of sentence 

but as at the date on which the deceased was killed. 

Accused no 1 , a woman aged 27, was sentenced to 
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ten years imprisonment. Accused no 2, a woman aged 23, 

was sentenced to imprisonment for life. Accused no 3, a 

man aged 26, was sentenced to fifteen years imprisonment. 

Accused no 4, a man aged 26, was sentenced to imprisonment 

for life. Accused no 5, a woman aged 31, was sentenced to 

ten years imprisonment. Accused no 8, a man aged 28, was 

sentenced to ten years imprisonment. Accused no 9 was a 

schoolgirl in standard six who shortly before had turned 

fourteen. She was sentenced to imprisonment for five 

years, half of her sentence being conditionally suspended 

for a period of five years. Accused no 10, a man aged 

21, was sentenced to imprisonment for life. Accused no 

11, a youth aged 15, was sentenced to twelve years 

imprisonment. 

The case is as appalling as it is unusual. It 

is appalling because it involved a prolonged and utterly 

barbaric attack upon a defenceless young woman. It is 
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unusual because during the trial the court had to contend 

with few of the knotty problems of identification which 

usually arise in a prosecution for murder following upon a 

killing by mob violence. Problems of identification were 

largely eliminated for the following reason. The deceased, 

having been pursued, caught and brought to the ground, was 

set alight. The attack upon her which ensued, and which 

continued until she had been butchered to death, was 

recorded by means of video cameras. The 

resultant video film provides grim and incontrovertible 

evidence of what physical acts were performed by those of 

the appellants who participated áctively in the attack upon 

the deceased. Upon the screening of the video film the 

overt acts of violence are there for all to see, while the 

accompanying sound track conveys to the listener a distinct 

impression of the mood of the mob hounding its helpless 
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victim. In the result the scope of . the inquiry at the 

trial was largely confined to the state of mind and 

intention of each idehtifiable aggressor, and the nature 

and extent of his or her criminal liability for the death 

of the deceased. 

Among the witnesses for the prosecution there 

were two news cameramen who had attehded the funeral in 

question. At the request of the State, and with the 

consent of the defence, their names were not revealed when 

they respectively took the witness-stand. They will be 

referred to respectively as "Cl" and "C2". Cl worked for 

an overseas television network and he was armed with a 

video camera and a sound recorder. C2 was a freelance 

photographer. He had a video camera and he was 

accompanied by a sound-recording assistant. From the 

stage of the assault already indicated, Cl and C2 made 

video tape recordings at.the scene of the assault. At the 


