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On August 16 1988 appellants and three co-
accused were arraigned before O'Donovan AJ and two
assessors in the Witwatersrand Local Division on the
follo#ing counts, wviz. two of attempted murder (counts 1
and 2}, two of murder {counts 3 and 4}, two of illegal
possession of firearms (counts. 5 and 6) and one of
illegal possession of ammunition (count 7). These counts
all related to events in Soweto during the night of 24-25
January 1987. First and second appellants were accused 1
and 4 respectively. Accused no 2 was Priscilla Mkhonza,
and accused 3 and 5, Ben Dlamini and Charles 2Zwane
respectively. On the night in gquestion the five accused

were respectively about 32, 28, 26, 25 and 17 years of

age, The attempted murder counts referred to the
shooting of Jeremia Nkosi -~ whose surname is given as
"Benkankosi" in the indictment (count 1) - and Collin

Dlamini (count 2) and those of murder to the killing by

gunshot of Mlando Ngubeni (count 3) and Xola Mokhaula



{count 4). Count 5 referred to the illegal possession of
a Scorpion machine pistol and AKX 47 rifle in
contravention of s 32(1){a) of Act 75 of 1969, couqt 6
to like possession of an unidentified firearm and count 7
to the illegal possession of ammunition in contravention
of s 36 of the said Act. All the accused pleaded not
guilty on all the said counts. Accused 3 was acguitted
on all counts. The other accused were all acquitted on
count 6. First appellant was, however, convicted on all
the remaining counts but second appellant only on count
5. Accused 2 was convicted on count 4 but acquitted on
all remaining counts. Accused 5 was convicted on count
5, but only i.r.o. the Scorpion, and acquitted on the
rest. Extenuating circumstances were found to exist in
the Ease of accused 2 and she was sentenced to 10 years’
imprisonment, No extenuating circumstances were found
i.r.o. the two counts of murder on which first appellant

was convicted and he was sentenced to death on each



count. He was sentenced to various terms of imprisonment
i.r.o. the other counts on which he was convicted. Second
appellaht was sentenced to 4 vears' imprisonment of which
1 vyear was conditionally suspended for 5 vyears. On
account of his youth accused 5 was sentenced to a wholly
suspended term of 1 years' imprisonment. Both appellanté
appeal with leave of the learned trial judge. First
appellant appeals only against the aforementioned finding
that there were no extenuating ;circumstances and
consequently also against the death sentences imposed on
each of the murder counts. Second appellant appeals only
against his sentence.

The facts which emerge from the evidence
accepted by the trial court_ on the merits can be
summarised as follows. First appellant is a member of
the ANC's military wing and received his training in
Angola. He entered the Republic of South Africa

illegally, one of his tasks being to train members of the



said movement in the use of firearms. He was equipped
with an AK 47 rifle {(the AK 47) and ammunition, which he
had in his possession at various times on the night of
24-25 January 1987. The appellants met for the first
time on the previous night at a vigil held in honour of a
deceased member of the Mandela United Football Club in
Soweto. They were introduced to each other by one
Vuyisile Tshabalala who waé also a trained member of the
ANC's military wing. On the early morning of 24 January
first appellant was taken home by second appellant in a
maroon Audi motorcar (the Audi} belonging to Mrs Winnie
Mandela. Second appellant was the boyfriend of Mrs
Mandela's daughter, 2Zinzi, and was at that time visiting
the Mandela's and lodged at their home at no 8115 Orlando
West, Soweto. whilst so visiting he was allowed to use
the Audi and was given the keys thereof. ©On Saturday the

24th both appellants attended the funeral but did not

make contact. After the funeral first appellant received



a message from Tshabalala that a "parcel"” had been left
for him at the Mandela hgme. He arrived there at about
20h00 on that day. He had the AK 47, exhibit 2, with
him, wrapped in a raincecat. A number of persons were on
_the premises. The Audi was also parked there. He asked
to see the driver thereof and was taken to a back room
where he found second appellant and accused no 5. They
were in 2inzi's bedroom. He asked for the "parcel™. A
black bag was shown him. It contained a Scorpion machine
pistol (the Scorpion}), exhibit 1, He removed it in the
presence of second appellant and accused no 5. He opened
the raincoat, showed the AK 47 to them and told them he
was leaving it with them. He then departed taking the
Scorpion with him. He was to instruct certain persons in
the use thereof that evening. Second appellant hid the
AK 47 under a bed in the room.

The persons first appellant had to instruct in

the use of the Scorpion failed to turn up. He then went



to the shebeen o0f accused 2. There he drank beer but was
"not much affected" thereby. The two deceased Mlando and
Xola, the latter's brother, Bobo, and their friends were
also there. They were regular customers. Xola and first
~appellant gquarelled. The latter had burnt Xola's
trousers with a cigarette, possibly by accident. They
went outside to fight. Xola got the better of first
appellant who fell down with Xola on top of him. First
appellant drew the Scorpion, obviously to use it in some
manner, but was promptly dispossessed of ;t by Bobo.
Bobo, the two deceased and their companions left, taking
the Scorpion with them. First appellant asked for its
return but they refused. They went to the house of
Xola's parents (Xola's house) where he and his sister
Faith also lived. There the Scorpion was handed te Faith
for safekeeping. She hid it under the dining-room table.
Because they expected an attempt that nigﬁt by first

appellant to regain possession of the Scorpion forcibly,



Xola went to spend the night in the neighbourhood at the
house of his friend Tuta, and the rest kept watch at
Xola's house, sitting on the stoep facing the street.
They were unarmed.

In the meanwhile first appellant, who had been
visibly injured in the fight with Xola, went with accused
2 to the third accused and was taken by the latter to the
Mandela home in his yellow Chevrolet Rekord motor car.
(the Rekord). First appellant's intention was to recover
the Scorpion forthwith and to use the AK 47 for that
purpose. At the Mandela home second appellant handed the
AK 47 to first appellant at the latter's request. First
appellant also collected 7 or 8 youths who were there,
including second appellant, to' accompany him on the
venture. Two cars were used to convey the party, viz.
the Rekord and the Audi. First appellant, accused 2 and
two of the youths travelled in the Rekord 'driven by

accused 3 and the rest in the Audi driven by second



appellant. Accused 2 guided them to Xola's house. On
arrival there first appellant reconncitred the area and
summed up the situation by causing the party to drive
past without stopping and without taking any action. Ten
minutes later they returned. Whilst then driving past
first appellant fired through the car window with the AK
47 at the group on the stoep. They immediately dispersed
and fled in different directions. The complainant on
count 1, Jeremia Nkosi, was hit on the back of his head
whilst sol fieeing. . The wvehicles then stopped; firgt
appellant alighted and went to the stoep, carryinglthe'AK
47 and followed by certain members of the group. Second
appellant remained in the Audi. Collin Dlamini, the
complainant on count 2, had fallen asleep on the stoep
but was woken by the shots. First appellant was standing
in front of him, holding the AK 47. He asked Dlamini
"where is that thing", meaning the Scorpion. Dlamini

replied that he did not know and was promptly shot three






